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Foreword

This is a most timely and most welcome work. It is timely because it arrives just as
the new procurement directives package of 2014 has come into force; it is most
welcome because it addresses the very serious matter of corruption in public pro-
curement with a comparative law perspective. The author has a mission — an ambi-
tious and exciting one — to contribute to the awareness of the part that corruption
still plays in procurement. It is one thing to have paperwork in order, to tick the
boxes, as it were, but it is quite another thing to establish that there is no elephant in
the room. Appearances can be deceptive, and the field of procurement is certainly
no exception.

Working from the experience and practice in Bulgaria, with comparators in the
German and Austrian systems, Dr Georgieva offers the reader a clear and surprising
insight into just how what might look above board is in fact decidedly underhand.
The importance of transparency in procurement cannot be overestimated, although
of course there are many aspects to compliance and successful high-quality pro-
curement and procurement processes. The attractiveness of Dr Georgieva’s work
lies in the systematic and almost enchanting way in which she peels back the veils
of corruption, like a magician removing layer after layer of covers to reveal the hid-
den jack-in-the-box. This is a work with a pan-European message and imagery.

While in some countries people think that procurement is straightforward, there
is no Member State that is free from some form of diversion from the yellow brick
road: a meeting here or there, a favour to someone’s family, a holiday or two in an
agreeable location or even a straightforward brown envelope with some enriching
contents. Corruption in procurement is not, thankfully, endemic, but it is more prev-
alent than many would like to admit.

European Union law has sought to coordinate national rules relating to procure-
ment, so that above the thresholds a clear systematic approach will apply, albeit
with some options available for the Member States. Often, contracting authorities
find the European rules irritating, even burdensome, but that is to misunderstand
why the rules are there and how they operate to promote a level playing field char-
acterised by undistorted competition, transparency and open access to market par-
ticipants within the internal market that is at the heart of the European Union’s
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structure. The new rules have given much — perhaps even too much — room for
social and other certain policy objectives to play a role. These objectives are laud-
able and may indeed be essential (in particular as regards the environment); how-
ever, they can also be abused to disguise the desire of local politicians and others to
promote their hobbyhorses and the interests of their friends and allies. Corruption
may also be intellectual and not just financial in nature.

The general criterion of MEAT (the most economically advantageous tender) is
certainly better than simply looking at the lowest price, which may well not always
be the best value for money. In applying MEAT contracting authorities must remain
within the legitimate bounds of their discretion and stay on the yellow brick road.
Dr Georgieva’s work should assist those who wish to ensure that contracting author-
ities succeed in doing so. Her book deserves a wide and interested readership, and I
wish her and it success.

University of Groningen Prof. Laurence W. Gormley
Groningen, Netherlands



Preface

Writing about corruption is not particularly easy. Writing about corruption in your
own country — even less so. However, the effort is worth it if the problematic issues
revealed and the suggestions provided bear fruit and change the status quo for the
better. Performing the process of awarding public procurements correctly and in the
interest of all stakeholders, especially a country’s taxpayers, is of extreme signifi-
cance as well as a very challenging topic, and the search for the right path
continues.

This book is aimed at all those who sooner or later face a public procurement
award due to the nature of their business or because they have to apply the regula-
tions in their capacity as a contracting authority, as well as to the academics who
continue to study this vast subject. Procurements themselves represent an artificial
mechanism which seek to protect public resources by creating much stricter rules
for spending ‘common funds’ than are usually found in the relations governing
ordinary traders. When a resource is shared, however, determining responsibility for
it is often more complex. Who owns the resource actually, who is liable for its dis-
tribution and what rules should regulate the transaction can be hard to determine
and difficult to oversee. Finally, it is much more challenging to prove theft from the
state than from a particular person. That is why in this atypical ‘vacuum’ of rules
and procedures, corrupt practices emerge much more frequently, and because the
appetites are much larger, corruption in this sector flourishes abundantly.

Procurement rules will continue to have its ups and downs, and their adaptation
to real life will continue much longer. It is for this reason that I hope my work on
this book, and the contrast that is made between the different countries, will be
taken into account in the implementation of the new procurement rules at European
level. Indeed, EU is a community of countries that have agreed to profess the same
values, but to be successful the eyes of this alliance must be focused precisely on the
‘individual cases’. This is especially true for public procurements and the many cor-
ruption opportunities they create.

I would like to thank all who have contributed to bringing this book into being
and to helping my analysis of the three Member States researched here acquire
meaning and completion.

vii
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I express my special gratitude to Prof. Laurence W. Gormley (University of
Groningen, Netherlands) for the enormous dedication, guidance and support.
Further, many thanks to Prof. Georgi Dimitrov (Bulgarian Academy of Sciences,
Bulgaria) for his assistance and belief in his former student; to Prof. Elisabetta
Manunza (University of Utrecht, Netherlands), Prof. Huib van Romburgh
(University of Groningen, Netherlands) and Prof. Gert-Wim van de Meent
(University of Amsterdam, Netherlands) for sharing their valuable opinions on my
work; and, last but not least, to the public procurement legal expert Johannes Stalzer
for taking the time to consult me on my work on the analysis of Austria.
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Chapter 1
Introduction

1.1 Aspects Analysed

The book scrutinises the transparency obligations, the procurement rules, and the
participants and responsible control institutions in procurement award in three
Member States. It seeks to prove that obedience to the transparency principle is not
an essential element of the proper response to corruption in the spending of public
funds. The comparison between the Bulgarian public procurement system and the
German and Austrian systems is performed through detailed research not only as
regards adherence to the transparency principle, but also as to the use of other mech-
anisms to limit corruption, insofar as they are appropriate and could be adapted in
other countries which lack sufficient anticorruption measures. The broad-spectrum
analysis of these Member States’ anticorruption rules in the procurement process
also refers to the new procurement package and the new national legislation. The
book contains a strong critical line on the broadened (with the new rules) discretion
of the contracting authorities, the new legal solutions that could actually expand the
corruption in the sector, as well as the separate national solutions designed with the
transposition of the new rules.

The types of infringements involving corruption typical of the different phases of
the award process are classified and discussed in additional detail, as is their link to
violations of the transparency principle. The following methodology is used in this
part of the work: (i) description of the EU law provisions breached'; (ii) description
of the infringement itself; (iii) violation of transparency rules, if any; and (iv) types
of corruption loopholes opened. Structured in this manner, the method I have
applied not only helps prove that in most cases manifestations of corruption and
infringements do not depend on the level of publicity of the process and often do not

'And, where applicable, also national legislative provisions. Some infringements have already
been overcome in some Member States, but in others (like Bulgaria) they remain an issue.
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2 1 Introduction

even violate transparency, but also identifies the weak points in the award process
which still need treatment and future legislative solutions.

The systems of control and appeal against the contracting authority’s actions
within the various legislative schemes are reviewed and compared, and the legisla-
tive weaknesses which fail to reduce corruption are highlighted. The functions of
the control and appellate authorities of the three Member States are examined so
that the ineffectiveness of some of the institutions (ie in Bulgaria) is clearly revealed,
along with their lack of awareness of the process participants’ actual activities, tend-
ing mainly to monitor the legal compliance of the award process and the observation
of procedural requirements.

By way of background and thus to achieve all the above, I also introduce a brief
historical overview of the Bulgarian legislation in the field of public procurement
and corruption. This serves both to illustrate the trend towards the constant increase
in transparency rules and to highlight the individual social and economic specifici-
ties of corruption in this Member State. A proper understanding of the ‘national
identification’ of corruption in a given country and its origins is extremely impor-
tant if the most common manifestations of corruption are to be identified, as well as
properly to analyse the options available to deal with corruption and limit its occur-
rence to a minimum. In this light, some of the conclusions drawn in this book can
be viewed as general conclusions regarding how corruption should be prevented in
procurement, but others need to be considered through the prism of the national
characteristics and specificity of one Member State to achieve an appropriate level
of objectivity.

1.2 Benchmarking

The benchmarking presented in this book aims to reveal that the legislation of the
countries which succeed in combating corruption does not focus on cumbersome
imperative rules making procurements public knowledge, and does not rely so much
on transparency in the fight against corruption. Although all the countries examined
are Member States of the EU and base their legislation on European directives, they
achieve a balance between the amount of transparency rules and the quality of pre-
vention of corruption in entirely different manners.

Comparison between these Member States is important for the development in
the regulation of public procurement towards clearer and simpler procedural rules
and towards meaningful anticorruption measures. It exposes the main weaknesses
in a legislative system which over the last decade has undergone endless amend-
ments and supplements, but has not yet succeeded in limiting corruption and the
resulting considerable loss of public funds. The goal of the work is to ‘debunk’ the
unconditional policy to pursue transparency as the key way to combat corrupt pro-
curement participants and pre-allocation of public funds. Although this policy is in
fact dictated by the EU, in the example of Bulgaria the attempts to overcome criti-
cism against widespread corruption in public contracts have been manifested solely
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through legislative changes targeting at the monitoring and publicity of procedures,
but not through efficient rules aimed at enhancing the competence of control bodies
and/or strengthening the sanctioning mechanism against corruption.

Various criteria have determined the selection of the countries with which the
procurement system of Bulgaria is compared so that the contrast between the legis-
lative solutions can be discerned. The goal was to select those examples whose good
practices could actually be implemented in countries with similar issues to Bulgaria,
practices which do not appear outlandish or impossible to apply to this legal system,
or diametrically opposite to the economic and social situation of the country. This is
of utmost importance in ensuring that the conclusions highlighted from this com-
parative work are reliable and applicable to other countries with similar concerns
within the EU. The Member States were examined in view of the following charac-
teristics: (i) corruption levels, (ii) procurement system efficiency, and (iii) historical,
substantive and economic similarities. Precisely from this perspective, Germany
and Austria turned out to be a logical choice for benchmarking, given that a good
proportion of the above criteria were met, along with proximity of legislative sys-
tems and deep existing economic relations between the three countries.

Germany and Austria are reviewed on the basis of their main legislative rules
regulating public procurement and the transparency rules applicable to procurement
awards. Their main legislative and institutional solutions for combating corruption
are reviewed. Positive practices which could be adopted by other countries with less
success in this sphere have been identified, as have such which yield good results in
Germany and/or Austria (and/or are EU based legal solutions) but cannot be regarded
as suitable to other Member States.

The book presents an in-depth review of three different legislative solutions reg-
ulating public procurement which focus (each employing its own means) on the
fight against and the prevention of corruption in the selection of contractors. The
parallels drawn between those Member States provide findings which could con-
tribute both to combating corruption at the national level and to the creation of more
appropriate and effective anticorruption measures at the EU level. For this reason
the works’ contribution is relevant not only to the particular legal systems reviewed
in detail but also to other Member States in which public spending is systematically
threatened by corruption. The distinguishing angle taken by the research in this
respect makes the work particularly useful — good EU legislative solutions are not
just extracted and identified as such, but account is taken of the possible applicabil-
ity of the measures and how they can be approached practically in countries which
still do not fit within the definition of an average Member State.



Chapter 2

The EU Principles in Public Procurement.
Transparency — Origin and Main
Characteristics

‘Cellophane, Mister Cellophane

Should have been my name

Mister Cellophane

‘Cause you can look right through me

Walk right by me

And never know I’'m there!’

(Fred Ebb ‘Mister Cellophane’, ‘Chicago’ musical)

2.1 The Procurement Principles. The Concept
of Transparency

Transparency is an important element in public procurement policy and law.
Particularly given the socially significant nature of the complex system needed for
the proper use of public money by all those institutions and commercial companies
defined as ‘contracting authorities’, the basic principles governing such spending
should be well defined, and a central plank of these principles is transparency. In all
aspects of public procurement the public sector can influence the market structure,
affect the competitive process between the market participants, and affect signifi-
cantly the economic behaviour of the participants in procurement processes. As a
rule, contracting authorities rely on the competitive environment in public procure-
ment to achieve the most efficient use of their budgets. They are interested in buying
products at low prices and of high quality, since their resources are usually more
constrained than the needs to be met. In a market economy, an effective competitive
process can lead to lower prices or higher quality, or more innovation in the goods
or services offered.

Based in particular on these needs of contracting authorities and the market,
European legislation outlines the basic principles, rules and procedures for procure-
ment, the control of the expenditure of public funds, and the provision of informa-
tion relevant to the award of public contracts. This approach restricts (from accession
to the European Union) individual Member States from defining their procurement
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rules freely and at their own discretion. Public procurement contracts have to be
awarded based on the procedures laid down in EU legislation and transposed into
Member State’s national law, and in accordance with the following basic principles:
equal treatment, non-discrimination, proportionality and transparency. These prin-
ciples are interrelated and often overlap in their key functions to ensure competitive,
fair and incorruptible procedures.

Article 18(1) Directive 2014/24/EU! establishes the following principles as the
fundamental basis on which all procurement rules are implemented:

Contracting authorities shall treat economic operators equally and without discrimination
and shall act in a transparent and proportionate manner.

The principle of equality ensures that all candidates in public procurement pro-
cesses are subject to exactly the same conditions for submission and evaluation of
tenders and are treated in exactly the same way. This includes ensuring that they
receive equal and satisfactory information about the object of a contract. Accordingly,
this principle often incorporates the main elements of the principle of transparency.
Equality requires identical situations to be treated equally for all participants in a
process and equal opportunity to compete to be ensured, regardless of differences
between the candidates as to their commercial organisation, nationality,? etc. This
principle thus also covers the requirement of non-discrimination against any candi-
date who is knowingly deprived of legal rights in participating in a process or of
sufficient information to present an adequate and satisfactory offer.

In the European context, the concept of equal treatment requires yet another definition
since, in this context, the concept of equality is, in addition, based on nationality or on the
origin of goods, such that all economic operators of Community nationality and all bids
including goods of Community origin must be treated equally (this is the principle of non-
discrimination). This is more than simply an extension of the concept of equal treatment. It
implies that any condition of eligibility or origin (based on nationality or local provenance)
will automatically give rise to unequal treatment, since those conditions will, by definition,
discriminate against a certain group of (foreign) economic operators or favour another.
However, whilst discrimination in a given context will produce unequal treatment, unequal
treatment does not always give rise to discrimination.?

The principle of non-discrimination prohibits discrimination based on prefer-
ences due to nationality of the suppliers and producers — eg local tenderers at the

! Directive 2014/24/EU of the European Parliament and of the Council on public procurement and
repealing Directive 2004/18/EC OJ L94/65; The general principles of procurement are inherited by
the provisions of European Parliament and Council Directive 2004/18/EC on procedures in public
works contracts, public supply contracts and public service contracts, OJ L 134, 30.4.2004 and
slightly amended. These principles comply with the principles of the Treaty on the Functioning of
the European Union (TFEU) and in particular the free movement of goods, freedom of establish-
ment and the freedom to provide services, as well as the principles deriving therefrom - equal
treatment, non-discrimination, mutual recognition, proportionality and transparency.

2See Case 31/87 Gebroeders Beentjes BV v Netherlands [1988] ECR 4635.

3OECD, ‘Public Procurement in the EU: Legislative Framework, Basic Principles and Institutions’

(2011) Sigma Brief 1, accessed 20 April 2016 <www.sigmaweb.org/publications/Public_
Procurement_EU_2011.pdf>.
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expense of foreign ones. Accordingly, this principle represents a real division of the
principle of equality, and is therefore also defined in the already replaced Directive
2004/18/EC: Recital 9 of the Preamble refers to ‘the principle of equal treatment, of
which the principle of non-discrimination is no more than a specific expression’.
This principle is also inextricably linked to the principle of transparency, which is
responsible therefore for ensuring maximum information to be available on a con-
tract, so that every entity can participate in a tender, regardless of its country of
registration.

The principle of proportionality expresses the expectation that the required
award criteria are proportional and appropriate to the objective of the procurement.
It is strictly linked to the other principles. The principle of proportionality requires
inquiry into whether the selected measure is appropriate to meet the objective pur-
sued, but also whether the measure exceeds what is necessary to achieve that end. In
cases where a contracting authority’s requirements go beyond what is necessary for
a particular procurement, the principles of non-discrimination and equal treatment
are also automatically infringed, since competitive participants are restricted from
taking part in the procedure due to these overweening requirements.

The principle of transparency is mainly to do with the amount of information to
be provided on orders and procedures, and the publicity of the actions/inactions of
the contracting authorities on selection of a contractor. Some perceptions of this
principle are too narrow in defining it and limited only to the advertising of the
notice of public instruction and ensuring the necessary minimum level of publicity
with regard to procedures. Transparency is generally viewed as the concept of
ensuring openness and publicity at the various stages in a process, to enable partici-
pants and supervisory authorities to observe its progress and ascertain that the con-
tract has been awarded and be satisfied (or not) that the process was conducted
legitimately and fairly. Other concepts of transparency expand the functions of the
principle so as to ensure a competitive environment, the ability to monitor the
implementation of procurement, and also view the principle as an anticorruption
measure. The ‘public’s right to know’* is perceived to be a successful response to
the needs for fair and less corrupt disbursement of public funds, and has been rec-
ognised at Treaty level, with transparency of proceedings being an essential obliga-
tion incumbent on the EU institutions: Article 15(1) of the Treaty on the Functioning
of the European Union (TFEU) requires that they must conduct their work as openly
as possible in order to promote good governance and ensure the participation of
civil society. Curtin (1999) has drawn attention to the vertical aspects of transparency
within the European Institutions (now reflected in Article 15(3) TFEU), as well as
transparency’s place in the pantheon of more horizontal principles (such as the pro-
tection of fundamental rights; the objective legal basis of legislation; effective judi-
cial protection, and decisions being taken as openly as possible).’ In the context of

R Oliver, What is transparency? (New York: McGraw-Hill, 2004) ix.

5D Curtin,‘The Fundamental Principle of Open Decision-making and EU (Political) Citizenship’,
in D O’Keeffe and P Twomey (eds), Legal Issues of the Amsterdam Treaty (Oxford: Hart, 1999) 71,
72-73.
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procurement legislation and case law, transparency unsurprisingly plays a key role,
essentially facilitating the proper conduct of, and confidence in the procurement
process.

Some writers, however, still criticise the ‘prominent place’® of transparency in
public procurement claiming that this ‘gives rise for concern not only because of its
questionable foundation but also because it may lead to unexpected and certainly
unwanted results and deprive the [European Union] procurement regime of the legal
certainty it requires’.’

There is indeed not much theoretical consensus on what transparency in procure-
ment actually means in practice, as a consequence of the lack of a unanimous defini-
tion of the general term ‘transparency’, as reviewed below.

Authors usually define the transparency principle in government procurement
using two separate approaches: (i) strictly describing its main purposes to ensure
non-discriminatory and open treatment in proceedings,? or (ii) describing the obli-
gations which should be imposed on participants in the proceedings to ensure a
proper level of transparency.’

The arguable meaning of transparency reflects the volume and the onus of the
obligations imposed on the parties involved in procurement, which vary consider-
ably across national legal frameworks. This uncertainty also creates a ‘fundamental
obstacle to progress on [the] questions’ towards multilateral agreements on trans-
parency in government procurement and the reasonable need for such agreements,
as Arrowsmith (2003) observed.!® Finally, as a consequence of these different
approaches to defining the essence and applicability of transparency, the principle
of publicity and information openness also leads to different (positive, neutral or
even negative) results in its main purpose to combat corruption and its implications,
as will be analysed in the later chapters of this work.

In any event, all four basic principles of public procurement — equality, non-
discrimination, proportionality and transparency, convergent in some characteris-
tics — should be considered through the prism of the provision of the minimum
ethical standards to be respected for the process of allocation of taxpayers’ money
in a Member State. These principles demonstrate the will of the legislator to ensure
fair competition and economically advantageous products and services; they ensure
the procedures to be conducted in the most honest way and finally, they guarantee
that public money is not spent for corrupt personal gain.

P Trepte, Public procurement in the EU (Oxford: Oxford University Press, 2007) 16.

"Tbid.

$See eg S Schooner, ‘Desiderata: Objectives for a System of Government Contract Law’ (2002) 11
Public Procurement Law Review 103; M Krivachka, M Markov, E Dimova. and Z Lilyan, The new
aspects in the Public Procurement Act (Sofia: IK Trud i Pravo, 2006) 33.

?See eg S Arrowsmith, The law of public and utilities procurement (London, Sweet & Maxwell,
2005); Trepte (n 6).

10See S Arrowsmith, ‘Transparency in Government Procurement: The Objectives of Regulation
and the Boundaries of the WTO’ 37 (2003) Journal of World Trade 283; and S Arrowsmith,
‘Towards a multilateral agreement on transparency in government procurement’ (1998) 47
International and Comparative Law Quarterly 793-816.
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The objective of this book is primarily focused on the role of transparency as a
principle of public procurement and mostly in terms of its anticorruption function.
That is why in this chapter the elements and the formation of the principle, and its
controversial nature are scrutinised, as well as its place in the European procure-
ment legislation. The functions of transparency are highlighted and discussed below
(separating the general functions of this principle and the role it plays as a principle
in the procurement process), where their development, evolution and the shift of
priorities in terms of their use are further commented on. The book provides a
detailed analysis of transparency and its link to anticorruption politics by comparing
the transparency rules in the procurement systems of three Member States and by
opposing the two contrasting approaches observable in the EU of (a) ‘overkill® in
the enactment of imperative rules to ensure transparency in the procurement pro-
cess, aiming at limiting corruption (which is an apparently dysfunctional model, as
evidenced by the legal system in Bulgaria); or (b) enacting moderate transparency
rules, treating the principle rather as a moral obligation, and providing other meth-
ods for dealing with corrupt behaviour (as found in countries such as Germany and
Austria). This is why this chapter also includes a description of the Bulgarian
approach to transparency and points the way to deeper reflection on the negative
aspects of laws which inherently provide for maximum transparency of procedures
for the awarding of contracts, but fail to reduce the prevalence of corruption, often
providing more opportunities for the circumvention of fair competition rules.

2.2 Transparency — How Does it Start?

The connection between transparency and the award of public procurement con-
tracts is essential for the present book, which seeks to compare and pinpoint the
manifestations and various applications of this principle in a number of EU Member
States. That is why the core of the transparency principle, its ‘history’, basic ele-
ments, as well as the objectives it aims to achieve in various spheres of life are
structured and summarised as a part of this chapter. In order for the nature and the
positive and negative consequences of the presence of the transparency principle in
public procurement to be analysed, its origin in a global sense and its meaning, as
elaborated in theory, should be considered. The establishment of the principle and
its evolution, as well as the problems related to its definition, will provide a clearer
view and understanding of the issues that this principle emerged in response of in
the field of public procurement.

During times of definite distrust of government policies, frequent market insta-
bility and increasing corruption in the late 1990s, society seemed to stumble upon a
panacea to combat virtually every sin — the transparency principle. In every state
and at every institutional level, transparency is on the lookout for irregularities. But
what exactly this principle entails, what its actual content is, how it should be
applied and whether it is indeed the best instrument to combat corruption are ques-
tions which cannot be answered with any level of certainty.



