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Foreword

The authors of this very useful book have again asked me to
write the Foreword. I'll start this with the ending in the
Foreword | wrote in the first edition. “Shannon, Jay, and Bill,
thank you for putting the time into this. It's a welcome
enhancement to our profession's body of knowledge.”

Since the first edition was published in 2006, | can't tell
you how many times | have referred to it. It is a very
valuable and easy-to-navigate resource. It's incredible that
these three authors have put so much time into keeping us
all up to date in the practice areas of tax, divorce,
dissenting rights and shareholder oppression, and fair value
for financial reporting. These four areas make up four of the
six chapters.

Right up front, it is important to note that this book is not
just about the definitions of the various standards of value.
The real value of this important resource is that the authors
have taken an enormous amount of time to explain the
history, evolution, and application of standards of value in
different venues. Also, for state-specific valuations, such as
marital dissolution and shareholder dissent and oppression,
they have looked at all the states and provide definitions,
nuances, applications, supporting regulations, statutes, and
case law.

They have also added a new chapter, “Standards of Value
for Partnership and Limited Liability Company Buyouts.” This
chapter discusses general partnerships, limited
partnerships, limited liability partnerships, and Ilimited
liability companies. These types of business entities are
often misunderstood by valuation analysts, often to the
detriment of their clients and their advisors. Nowhere else
have | ever seen these types of entities discussed in such



detail. Furthermore, they present individual states'
definitions of value under partnership statutes and relevant
court cases.

The proper definition of the standard of value sets the
criteria upon which valuation analysts rely. Among many
factors, it dictates whether you use a hypothetical buyer
and seller, a market-participant buyer and seller, value to a
single person, or a willing or unwilling buyer and seller. It
also sets the stage for consideration of the various levels of
value and whether discounts and/or premiums apply. My
experience with standards of value in various dispute
settings makes me realize how different the value can be if
the analyst uses the wrong standard of value. It can also
make your work indefensible, regardless of whatever good
valuation work you perform.

This book, with its well-known group of authors, helps
clarify an area that many analysts think is simple and
straightforward. It is anything but that. This is a complex
area with differing interpretations, particularly when dealing
with multiple definitions within each state. Even the
universally defined standard of value—*“fair market value”—
has some interpretation problems. Sure, it's a willing buyer
and seller, a hypothetical buyer and seller, with no
compulsion and both with reasonable knowledge of the
relevant facts. However, who are the hypothetical buyer and
seller? Is it the most likely buyer and seller? Some courts
say no. Is it the average buyer and seller? If so, how do you
average people? Is it a standalone value, a strategic buyer
or a financial buyer? These are tough questions concerning
a standard of value that many analysts choose to ignore.
This book breaks down the walls of uncertainty and does
much to help answer many of these difficult questions.

The authors connect the dots by introducing five standards
of value: fair market value, investment value, intrinsic
value, fair value (state actions), and fair value (financial



reporting). They put these into service line applications for
valuations in tax, marital dissolution, dissenting rights and
shareholder oppression, and financial reporting. The various
standards of value are then connected to the service line
applications through the premise-of-value concepts of
“value in exchange” and “value to the holder.”

Again, one of the best parts of the book is the obvious
attention to detail concerning the standards of value and
their definition, by state, for marital dissolution and
dissenters' rights and shareholder oppression. There are
charts showing each state and the important cases that set
the criteria for valuation in these two areas. These charts
will be extremely helpful to valuation analysts who practice
in multiple states, as well as a good refresher for those
whose practices are more local or regional.

In Chapter 5, “Standards of Value in Divorce,” the authors
present clear, concise charts titled “Continuum of Value.”
For example, one of these charts links the premise of value
to the standard of value and segments it into enterprise and
personal goodwill, with references to relevant case law and
the important underlying assumptions. Discounts and
premiums and the effect of buy-sell agreements are also
presented and explained.

Gil Matthews and Michelle Patterson have substantially
rewritten Chapter 3, “Fair Value in Shareholder Dissent and
Oppression,” which now also includes a section that
discusses shareholder dissent in Delaware. The exhibits
include, on a state-by-state basis, the applicability of the
market exception for appraisals, the availability of the
buyout remedy in oppression, statutory language regarding
valuation techniques, and summaries of significant court
decisions regarding discounts.

The chapter on “Fair Value for Financial Reporting,”
Chapter 6, has benefited immeasurably by the changes that



have occurred since 2007 as well as the rewriting by Neil
Beaton.

All of the chapters include the history and development of
the standard of value and concise summaries of relevant
case law and applicable regulations, statutes, and
standards. Again, readers may think this is a simple subject.
However, as the authors have so eloquently presented here,
it is quite complex. These authors have done their
homework and compiled the state-by-state research to help
valuation analysts better understand the many nuances
within each state. I'll end as | began. Shannon, Jay, and Bill,
thank you for putting the time into this. It's a welcome
enhancement to our profession's body of knowledge.

James R. Hitchner, CPA/ABV/CFF, ASA

Managing Director, Financial Valuation Advisors
President, The Financial Consulting Group

CEO, Valuation Products and Services
Editor in Chief, Financial Valuation and Litigation Expert



Preface

We have all heard the expression, “Value lies in the eyes of
the beholder” (a play on words from the expression,
“Beauty lies in the eyes of the beholder”). We cannot
imagine a sense in which this could be more true than in the
value of a business or an interest in a business. Value has
no meaning until it is defined. In the nomenclature of
business valuation, these different definitions of value are
called standards of value.

In some contexts, the standard of value is mandated by
statute or regulations. For example, fair market value is the
statutory standard of value for all federal gift, estate, and
income taxes. Fair value is the mandated standard of value
for financial reporting that is subject to regulation by the
Securities and Exchange Commission. The expression fair
value is also used as the standard of value in almost every
state's statutes for dissenting and oppressed stockholder
actions, but the definitions are very different from the
definition of fair value for federally regulated financial
reporting purposes and differ somewhat from state to state.

Even when the standard of value is statutorily defined, it
leaves much room for interpretation in case law. Very few
state statutes dealing with property settlements for divorce
address any definition of a standard of value. Therefore, in
the context of valuations for divorce, virtually all the
guidance as to the accepted standard of value is found in
the case law, which varies greatly from state to state and
even in different jurisdictions within some states.

It comes as a surprise to many people that the same
identical shares of stock can have different values in
different contexts. For example, one of the authors valued
shares in a dissenting stockholder suit and was later



retained to value the same shares for the estate when a
stockholder died. For the estate tax valuation, the value was
considerably less because of minority and marketability
discounts, which were not mandated under the standard of
value applicable in the dissenting stockholder action.

Standards of value that apply in certain circumstances
may also be mandated in company articles of incorporation,
articles of partnership, buy-sell agreements, arbitration
agreements, and other documents. It is essential that
attorneys and others drafting these documents have a clear
understanding of the standards of value specified in the
document and that they convey this understanding to their
clients. How many times have we been confronted with
language such as “the fair market value of the shares” and
when the triggering event occurred found the shareholder
shocked to find that the language did not mean a
proportionate share of the total company value, but much
less after discounts for minority interest and lack of
marketability?

When embarking on a business or intangible asset
appraisal assignment, the first thing one needs to know is
the definition of value. Yet this is the first full book to
comprehensively address this important issue. We address
standards of value in several contexts:

Gift, estate, and income taxes

Dissenting and oppressed stockholder actions

Buyout of owners of partnerships, limited partnerships,
and limited liability companies

Marital dissolution proceedings

Fair value for financial reporting

This book lists each of the major federal statutes and
regulations and relevant statutes of all states and territories
so that the valuation report can cite the specific authority,
and the attorney or valuation analyst can go to the full text
of the relevant authority in case of a need to know more.



We have analyzed hundreds of court cases interpreting the
various statutes and regulations. From these we have
extracted the points that we Dbelieve to be most
representative of the respective jurisdiction's view on
interpretation of various issues and included selected
quotations from the case opinions. These range from a
sentence to several paragraphs, and collectively include
several hundred court case citations. They reveal the many
different nuances of interpretation of the standards of value
in different jurisdictions.

If there is a “case of first impression” on an issue (an issue
that has not been tried before in that jurisdiction), courts
sometimes look to precedent from other jurisdictions that
have similar statutes.

We do not express opinions (except for our perception of
consensus among the business appraisal community) on
what the interpretations of the appropriate standards of
value should be. Instead, we merely report what the
interpretations are as we understand them. We try hard to
point out commonalities and differences of interpretation
among jurisdictions and, sometimes, within the same
jurisdiction.

Business valuations are extremely case specific.
Frequently, what may seem like a contradiction from one
case to another can be explained by different facts and
circumstances. Therefore, it is dangerous to draw broad
generalizations from specific case opinions. A study of case
precedents, however, is important to provide the attorney or
the analyst some conception of the court's thinking on
certain issues.

Use of the research compiled in this book as a starting
point for understanding the relevant standard of value for a
certain type of case in a certain jurisdiction will save
attorneys and appraisers a great deal of time. We hope that
it will also provide insight into the perspectives of the



various courts on interpretation of various issues related to
standards of value. Since the nature of the subject material
contained in this book is evolving, the authors will attempt
to monitor changes in theory, statute, and case law. The
reader is invited to forward any questions, concerns, and
comments to the authors as they arise.

Jay E. Fishman

Financial Research Associates
Bala Cynwyd, Pennsylvania
jishman@finresearch.com

Shannon P. Pratt

Shannon Pratt Valuations, Inc.
Portland, Oregon
shannon@shannonpratt.com

William J. Morrison
WithumSmith+Brown, PC
Paramus, New Jersey
wmorrison@withum.com
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