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Foreword

The UN Convention on the Rights of Persons with Disabilities (CRPD), interna-
tional human rights instrument approved by the UN General Assembly in 2006, and
effective since 2008, establishes the paradigm of human rights of persons with
disabilities, which provides a multifocal look at the conception on the right holder:
the addition between the impairment a person can experience, including physical,
sensory, intellectual and/or psychosocial levels; the interaction with various bar-
riers; and the impact it produces as to restrictions on full and effective participation
in society.

Barriers are a key factor in respect of which society as a whole must work
intensively and permanently both in removing obstacles as creating necessary
conditions for equal opportunities and even material equality or of results. The
concomitance of both pathways will involve reducing restrictions to participation in
society, in terms that the subject of law can enjoy and exercise his/her human rights
and fundamental freedoms in the civil, political, social, economic, and cultural
fields.

In addition, the Convention expresses various changes in the approach to human
rights in the twenty-first century, which include the interdisciplinary nature in the
drafting of the Treaty, determining a significant impact on its implementation, and
monitoring at national and international levels.

Another change is shown by the gestation and development of the Convention
with full participation of civil society of persons with disabilities. Such participa-
tion is explicitly reflected in various provisions of the Convention, and in practice it
is translated into the decisive role played by persons with disabilities in the
implementation of the Treaty, and in the different phases of monitoring at national
and international levels.

The aforementioned transformation also shows how an international Treaty
takes its own life and independence from the different lines of thought that were
taken into account in drafting its articles. Thus, even though it was initially noted
that the Convention would not create new rights, now the question is whether this
Treaty conceived the genesis of new rights. On this analytical view, we can
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examine aspects with legal impact such as accessibility, habilitation and rehabili-
tation, personal mobility, independent life, and being included in the community.
Undoubtedly, the development of the abovementioned precepts poses deep theo-
retical and practical challenges to the research world. In considering the above
prescriptions, we must agree that they have their own and specific elements that
have given way to the regulatory interpretation even from the sphere of justiciabil-
ity, as the Courts and Tribunals are admitting lawsuits in areas such as accessibility.
Another example is the explicit mention of habilitation and rehabilitation as a right
in national legislation.' Furthermore, the Committee on the Rights of Persons with
Disabilities has expressly stated the right to reasonable accommodation in educa-
tion, which is immediately applicable in accordance with the recommendations of
the Treaty body.”

The repertoire of recommendations of the CRPD Committee provides extensive
evolution and development in the interpretive look for practical implementation of
the Treaty rules. The same has been done by the Committee in its opinions on
individual or group complaints under the Optional Protocol to the Convention. This
hermeneutics has deepened in areas such as equal recognition as a person before the
law/legal capacity and accessibility, through its General Comments No. 1 and
No. 2, respectively.’

The richness of a comprehensive and integral human rights Treaty, such as the
Convention on the Rights of Persons with Disabilities, produces the need for the
international community to have analytical texts on the rights of persons with
disabilities and their international legal protection. At the same time, a text of this
nature will become a useful tool for the implementation of the Convention, by the
examination of the work of the CRPD Committee at international level and the
identification of best practices nationally.

Accordingly, the publication of “The United Nations Convention on the Rights
of Persons with Disabilities — A Commentary” is a significant contribution to the
theoretical and practical universe, and in the legal and interdisciplinary field.

The work provides an introduction in three main lines: historical overview from
the United Nations to promote and protect the rights of persons with disabilities,
incorporating the CRPD under the umbrella of the international law of human
rights; understanding the new human rights model under the CRPD, and the
possibility of signature and ratification of the Treaty by regional integration orga-
nizations, such as the European Union.

"Act 20.422 establishes Rules on Equal Opportunities and Social Inclusion of Persons with
Disabilities, year 2010.

2CRPD/C/ESP/CO/1, para. 44.

*In prioritizing matters for interpretive work, the Committee adopted in 2016 a General Comment
on women and girls with disabilities and a General Comment on the right to inclusive education of
persons with disabilities.
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The work continues with a detailed analysis of the CRPD articles, taking into
account the legal obligations contained in each provision of the Convention and
their practical implementation.

The study of the articles takes into account other international human rights
treaties, EU legislation, and, where appropriate, national legislation. Where rele-
vant, it takes into account the jurisprudence of the Committee on the Rights of
Persons with Disabilities and of other treaty bodies.

The knowledge and experience of the authors of the work make this a must-read
text in contemporary reading and requisite material in university libraries, and other
public and private libraries.

Attorney-at-law, Political Scientist Maria Soledad Cisternas Reyes
Chairperson of the CRPD Committee

Santiago de Chile, Chile; Geneva, Switzerland

March 2016



Preface

At the turn of ten years from the adoption of the UN Convention on the Rights of
Persons with Disabilities (CRPD), the time has come to enrich the international law
literature with an in-depth scholarly analysis of its provisions and Protocol, in the light
also of the first years of practical operation and implementation of the Convention.

This is precisely the purpose of the present Commentary, whose publication
offers an opportunity not only to celebrate the 10th anniversary of the Convention
but also to create new momentum towards its critical assessment and promote its
sound knowledge.

The Commentary has been conceived and prepared by the Institute for Interna-
tional Legal Studies (ISGI) of the National Research Council of Italy as the main
outcome of its multiyear researches on the rights of persons with disabilities.

As a public research Institute with specific competencies in international and
European Union law, the ISGI has developed a unique scientific expertise on the
implementation of international treaties within the Italian legal order. Its researches
on the CRPD have, therefore, a long-standing and solid background. This may be
evinced, in particular, by the Project “The 2007 UN Convention on the Rights of
Persons with Disabilities: Implementation Modalities, National and Regional
Adoption, Monitoring Instruments,” which was commissioned to the ISGI by the
Italian Ministry of Labour, Health and Social Policy in 2008, prior to the ratification
of the Convention and its Optional Protocol by Italy.* The study aimed at providing
guidance to the Government on the domestic legal measures necessary for adapting
the Italian legal system to the obligations under the CRPD. The Project outcomes
have been the point of reference for the activities of the National Observatory on the
Condition of Persons with Disabilities and its working groups,’ in particular for
preparing the initial report of Italy to the CRPD Committee and for developing the

4Italy ratified the CRPD and its Optional Protocol with Law No. 18 of 3 March 2009.

Shttp://www.osservatoriodisabilita.it/index.php?option=com_content& view=article&id=92&
Itemid=257&lang=en. Accessed 15 February 2016.
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“Biennial Programme of Action for the Promotion of the Rights and the Integration
of Persons with Disabilities.”®

ISGI research activities in the field of disability rights went on with the publi-
cation of the volume “La Convenzione delle Nazioni Unite sui diritti delle persone
con disabilita. Commentario,”” which is still today the only article-by-article
Commentary to the CRPD published in Italy.

On such grounds, in 2014 the ISGI has also been a partner of Autism-Europe in
the European Project “Promoting equal rights for people with autism in the field of
employment and education,” which was aimed at improving the understanding of
the CRPD implementation in the specific fields of inclusive education and
employment.®

And now, with the present Commentary to the CRPD and its Optional Protocol,
the ISGI aims at filling a gap in international law literature, providing a legal study
on the Convention that takes into account a substantial number of years of CRPD
implementation, both at international and national levels.

The general purpose of the volume is to clarify the content of the CRPD,
highlighting the improvements and the novelties introduced by the Convention in
the international human rights law. These issues are specifically outlined in wide-
ranging contributions enriching the Commentary with an academic perspective
over the Convention.

The three introductory chapters deal with the drafting history of the CRPD, the
new human rights model embedded in the Convention, and the EU adhesion, while
the final chapter illustrates the development of human rights law through the CRPD.

The Commentary follows an article-by-article approach, with the exceptions of
Articles 34-36 (concerning the CRPD Committee, the Reports by States Parties,
and the Consideration of Reports) and Articles 4143, 45-50 (final clauses of the
Convention), which are covered respectively by single contributions. Also, the
Optional Protocol is analyzed through a unique contribution.

Each comment generally incorporates the preparatory works of the CRPD; the
references to international and domestic jurisprudence, where appropriate; the
relevant practice of the UN human rights treaty bodies, in primis the CRPD
Committee; and a short bibliography. However, no rigid approach has been
imposed on authors in analyzing the scope and the content of the individual
provisions, leaving a large autonomy with regard to the aspects to be treated
while respecting the volume’s objectives. Only for an easy use of the Commentary,

The “Programma di azione biennale per la promozione dei diritti e I’integrazione delle persone
con disabilita” was adopted by the Decree of the President of the Republic on 4 October 2013.
http://www.gazzettaufficiale.it/eli/id/2013/12/28/13A10469/sg. Accessed 15 February 2016.
"Edited by S. Marchisio, R. Cera, V. Della Fina, Aracne, Roma, 2010, pp. XVII-560.

8The scientific results of the ISGI study on the implementation of Articles 24 and 27 of the CRPD
are contained in the book titled “Protecting the Rights of People with Autism in the Fields of
Education and Employment,” edited by V. Della Fina and R. Cera and published with open access
by Springer (2015).
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all contributions follow a common format, but each comment is an expression of the
author’s point of view.

The CRPD provisions are examined in the framework of the relevant interna-
tional human rights norms and the European Union law concerning the rights of
persons with disabilities and the fight against discrimination. A special emphasis is
dedicated to the States Parties’ obligations in order to clarify their legal nature and
scope. In this perspective, the Commentary is designed to provide a useful tool
guide for the application of the Convention at domestic level and a source of
consultation for the community of professionals and academics dealing with inter-
national human rights.

Having this in mind, the authors have been selected among legal scholars and
academics in the field of international human rights law, practitioners of disability
rights, and leading experts who took part in the negotiations of the CRPD. We are
deeply grateful to the authors and extend heartfelt thanks to them for their dedica-
tion in preparing the Comments.

The editors sincerely hope that this Commentary will serve as a vehicle to
improve the knowledge of the Convention, by favoring the process for strengthening
the awareness of the disability rights and their international protection, in the
perspective of promoting a greater social inclusion of persons with disabilities.

Rome Valentina Della Fina
September 2016 Rachele Cera
Giuseppe Palmisano
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Introduction

The Convention on the Rights of Persons with Disabilities was negotiated in
4 years—in UN terms that is lightening quick. It took decades, however, to prepare
the political and legal ground for the Convention. Earlier attempts to convince the
General Assembly to open the gate for a convention focusing on persons with
disabilities failed." According to modern human rights theory, the struggle for new
rights is determined by several factors, such as an organised social movement that

IDegener (1995), p. 12.
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