Economics, Law, and Institutions in Asia Pacific

Legal Thoughts
between the East
and the West in the
Multilevel Legal
Order

@ Springer



Economics, Law, and Institutions in Asia Pacific

Series Editor

Makoto Yano (Professor of Economics, Kyoto University, Japan; President

and Chief Research Officer, Research Institute of Economy, Trade and Industry
(RIETD), Japan)

Editorial Board Members
Reiko Aoki (Professor of Economics, Kyushu University, Japan)

Youngsub Chun (Professor of Economics, Seoul National University, Republic
of Korea)

Avinash K. Dixit (John J. F. Sherrerd ‘52 University Professor of Economics,
Emeritus, Princeton University, United States)

Masahisa Fujita (Fellow, The Japan Academy, Japan)

Takashi Kamihigashi (Professor and Director, Research Institute for Economics
and Business Administration (RIEB), Kobe University, Japan)

Masahiro Kawai (Project Professor, Graduate School of Public Policy, The
University of Tokyo, Japan)

Chang-fa Lo (Honourable Justice, The Constitutional Court, Taipei, Taiwan)
Mitsuo Matsushita (Professor Emeritus, The University of Tokyo, Japan)

Kazuo Nishimura (Professor, Research Institute for Economics and Business
Administration (RIEB) and Interfaculty Initiative in the Social Sciences (IISS),
Kobe University, Japan; Member, The Japan Academy, Japan)

Akira Okada (Professor of Economics, Institute of Economic Research, Kyoto
University, Japan)

Shiro Yabushita (Professor Emeritus, Waseda University, Japan)

Naoyuki Yoshino (Dean, Asian Development Bank Institute, Japan; Professor
Emeritus, Keio University, Japan)



The Asia Pacific region is expected to steadily enhance its economic and political
presence in the world during the twenty-first century. At the same time, many
serious economic and political issues remain unresolved in the region. To further
academic enquiry and enhance readers’ understanding about this vibrant region, the
present series, Economics, Law, and Institutions in Asia Pacific, aims to present
cutting-edge research on the Asia Pacific region and its relationship with the rest of
the world. For countries in this region to achieve robust economic growth, it is of
foremost importance that they improve the quality of their markets, as history shows
that healthy economic growth cannot be achieved without high-quality markets.
High-quality markets can be established and maintained only under a well-designed
set of rules and laws, without which competition will not flourish. Based on these
principles, this series places a special focus on economic, business, legal, and
institutional issues geared towards the healthy development of Asia Pacific markets.
The series considers book proposals for scientific research, either theoretical or
empirical, that is related to the theme of improving market quality and has policy
implications for the Asia Pacific region. The types of books that will be considered
for publication include research monographs as well as relevant proceedings. The
series show-cases work by Asia-Pacific based researchers but also encourages the
work of social scientists not limited to the Asia Pacific region. Each proposal will be
subject to evaluation by the editorial board and experts in the field.

More information about this series at http://www.springer.com/series/13451


http://www.springer.com/series/13451

Chang-faLo ¢ Nigel N.T. Li ¢ Tsai-yu Lin
Editors

Legal Thoughts between
the East and the West in the
Multilevel Legal Order

A Liber Amicorum in Honour
of Professor Herbert Han-Pao Ma

@ Springer



Editors

Chang-fa Lo Nigel N.T. Li

Constitutional Court Lee and Li, Attorneys at Law
Taipei, Taiwan Taipei, Taiwan

Tsai-yu Lin

College of Law

National Taiwan University
Taipei, Taiwan

ISSN 2199-8620 ISSN 2199-8639 (electronic)
Economics, Law, and Institutions in Asia Pacific
ISBN 978-981-10-1994-4 ISBN 978-981-10-1995-1 (eBook)

DOI 10.1007/978-981-10-1995-1
Library of Congress Control Number: 2016946483

© Springer Science+Business Media Singapore 2016

This work is subject to copyright. All rights are reserved by the Publisher, whether the whole or part of
the material is concerned, specifically the rights of translation, reprinting, reuse of illustrations, recitation,
broadcasting, reproduction on microfilms or in any other physical way, and transmission or information
storage and retrieval, electronic adaptation, computer software, or by similar or dissimilar methodology
now known or hereafter developed.

The use of general descriptive names, registered names, trademarks, service marks, etc. in this publication
does not imply, even in the absence of a specific statement, that such names are exempt from the relevant
protective laws and regulations and therefore free for general use.

The publisher, the authors and the editors are safe to assume that the advice and information in this book
are believed to be true and accurate at the date of publication. Neither the publisher nor the authors or the
editors give a warranty, express or implied, with respect to the material contained herein or for any errors
or omissions that may have been made.

Printed on acid-free paper

This Springer imprint is published by Springer Nature

The registered company is Springer Nature Singapore Pte Ltd.

The registered company address is: 152 Beach Road, #22-06/08 Gateway East, Singapore 189721,
Singapore



Preface

Professor Herbert Han-Pao Ma is a towering figure in legal philosophy and legal
education, who is as admired and revered in Europe and America as he is in Taiwan.
He taught at National Taiwan University (NTU) College of Law as a full-time and
part-time professor for more than 50 years, illuminating constitutional law, legal
philosophy, private international law, and law and social change with his brilliance.
Having grown up in a family of intellectuals in the 1940s in Shanghai, which was
heavily Westernized owing to the presence of the foreign concessions, Professor Ma
was steeped in classical Chinese education while simultaneously exposed to Western
thoughts. It was at that time that he began an enduring friendship with Roscoe
Pound, the internationally known American legal philosopher and educator, who no
doubt had a great influence on the professor as a young man and law student.

The profound understanding of both Chinese and Western legal philosophies
made Professor Ma highly sought after not only in Taiwan but also in East Asia and
other regions. Because of his rare ability to elucidate traditional Chinese legal phi-
losophy in English and compare it with Western legal philosophies, he was invited
to teach at fabled universities throughout the world: Harvard University, Washington
University in St. Louis, Columbia University, University of British Columbia,
College de France, University of Hong Kong, University of Vienna, University of
Washington in Seattle, and Peking University.

Many Western scholars teaching or researching Chinese or Asian law were once
Professor Ma’s students and consider him a mentor. Some have become close life-
long friends. They have been inspired and guided by Professor Ma’s perspicacity in
interpreting legal philosophy, his righteousness in treating legal issues, and his
Confucian principle of never discriminating among those whom he taught.

His reflections on the developments of Chinese law and morality are widely
known. For instance, he observed in 1971: “The traditional Chinese conception of
law was predominantly molded by the moral teachings of Confucius and the tradi-
tional Chinese legal system was highly ethical in its contents. As a practical result,
law was traditionally regarded as an instrument for enforcing Confucian morals.
These legal and moral traditions still affect many aspects of the life in the Chinese
society in Taiwan, despite the existence and application of the Westernized law and
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legal system.”! The observation about law being highly ethical and instrumental is
the most concise and powerful explanation of traditional Chinese law and still rings
true in today’s Taiwan, which is even more remarkable considering that Western
legal principles underpin modern Taiwanese law.

In addition to his academic accomplishments, Professor Ma has also distin-
guished himself in public service. He was a Justice of the Constitutional Court of
Taiwan, ROC, during which time he practiced his constitutional teachings. He was
one of the exponents of the Institute of European and American Studies, originally
called the Institute of American Culture, at Academia Sinica. Professor Ma even
used his personal funds to establish “Ma Foundation for High Purpose,” which cre-
ated Herbert Han-Pao Ma Distinguished Lectureship awards to be granted to excep-
tional local and international legal scholars each year. The award is recognized as a
great honor and signifies high academic achievements.

We conceived of this Festschrift out of our love and admiration for Professor Ma,
who set the bar forever high for legal professionals. This book is to celebrate
Professor Ma’s achievements and his 90th birthday. The book is also to continue his
efforts in bridging the Eastern and the Western legal thoughts and systems.

We sounded a clarion call to preeminent experts, practitioners, and scholars
across generations and from different jurisdictions specializing in various fields of
law and working at different levels of legal order, including Asian legal studies,
constitutional law, public international law, international economic law, private law,
public law, and dispute settlement mechanism. It is our sincere wish to honor the
lifelong work of the professor by inviting these prominent thinkers to revisit the
East-West interaction and hopefully uncover fresh perspectives for the contempo-
rary multilevel legal orders. They rose to the challenge of responding to our ques-
tion: whether, in their fields, there are interactive aspects between the East and the
West that illustrate their mutual or one-way influences. We have been warmed and
astonished by the enthusiastic response and the variety of perspectives and insights
submitted, which make the book unique and worthy of reading. The contributors are
the real heroes behind this book.

Last but not least, we would like to thank our editorial assistants, led by Mr.
Mao-wei Lo. Mao-wei invested himself completely in coordinating and communi-
cating with the contributors and in directing a small but dedicated group of assis-
tants to check footnotes, references, and format. They are Jung-Jung Fan, Mengke
Cheng, Hui-Heng Hong, Yi-Nung Liao, Yan-Di Shih, Thai Ngoc Phuong Minh,
Yun-Hsin (Cindy) Chen, Jia-Lin Lu, Yi-Hsin Chen, Chia-ju Kuo, and Tzu-Fan
Chang. We are deeply indebted to them.

Taipei, Taiwan Chang-fa Lo
Nigel N.T. Li
Tsai-yu Lin

"Herbert H. P. Ma (1971), Law and Morality: Some Reflections on the Chinese Experience Past
and Present, Philosophy East and West. Symposium on Law and Morality: East and West. 21(4):
pp- 443-460.
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Herbert Han-Pao Ma

Herbert Han-Pao Ma has been a prominent figure in Chinese Legal Affairs
throughout the latter part of the twentieth century and the earlier part of the twenty-
first century. Born in Hankou, Hubei, China, in 1926, Professor Ma was educated at
Fudan University, National Taiwan University, and Harvard University. He had
taught at National Taiwan University as a law professor for more than fifty years and
also served as a visiting professor in the law faculties of Columbia University, the
University of Hong Kong, the University of British Columbia, the University of
Vienna, and the University of Washington. From 1982 to 1996, he served his coun-
try with distinction, first as Justice (1982—-1994) and then as Justice Senior Status
(1994-1996) of the Constitutional Court of the Republic of China. As the recipient
of many honors, Professor Ma is the author of numerous books and articles in both
Chinese and English and a mentor to scholars around the world.

xi



About the Authors

Wen-Chen Chang received her LLB (National Taiwan University) in 1992, LLM
(National Taiwan University) in 1995, LLM (Yale Law School) in 1998, and JSD
(Yale Law School) in 2001. She is currently a professor at the College of Law,
National Taiwan University, and the director of the Public Law Center. Professor
Chang is a leading scholar of constitutional law in Taiwan and has published major
works on comparative constitutional law, including Asian Courts in Context, with
Jiunn-rong Yeh (Cambridge University Press, 2015), and Constitutionalism in Asia:
Cases and Materials, with Kevin YL Tan, Li-ann Thio, and Jiunn-rong Yeh (Hart
Publishing, 2014). Her teaching and research interests lie in comparative constitu-
tions, international human rights, international environmental law, administrative
laws, and law and society. She has served in editorial boards for leading academic
journals including the International Journal of Constitutional Law, Asian Journal
of Comparative Law, and National Taiwan University Law Review. She was awarded
with Junior Research Investigators Award by Academia Sinica in 2012, Wu Ta-Tou
Research Award by the National Science Council in 2010, and Excellence in
Teaching Award by National Taiwan University in 2007.

Albert Hung-yee Chen is a graduate of the University of Hong Kong (LLB) and
Harvard University (LLM). He began his academic career in 1984 as a lecturer in
law at the University of Hong Kong. He served as head of the Department of Law
in 1993-1996 and dean of the Faculty of Law in 1996-2002. He is currently the
Chan Professor in Constitutional Law. In addition to over 100 articles or chapters
published in various English-language and Chinese-language journals and books,
he has written several books, including An Introduction to the Legal System of the
People’s Republic of China (LexisNexis, 4th ed. 2011), The Rule of Law,
Enlightenment and the Spirit of Modern Law (China University of Political Science
and Law Press, 1998), The World of Jurisprudence (China University of Political
Science and Law Press, 2003), and Ideals of Rule of Law, Human Rights and
Constitutional Democracy (Hong Kong Commercial Press, 2012). He is also the
editor or coeditor of the following books: Human Rights in Asia (Routledge, 2006),
Administrative Law and Governance in Asia (Routledge, 2009), Legal Reforms in

Xiii



Xiv About the Authors

China and Vietnam (Routledge, 2010), Public Law in East Asia (Ashgate, 2013),
and Constitutionalism in Asia in the Early Twenty-First Century (Cambridge
University Press, 2014).

Chao-ju Chen is a professor of law at National Taiwan University College of Law.
She received her SJID and LLM degrees from the University of Michigan Law
School, as well as LLB and LLM degrees from National Taiwan University. She has
written extensively in the fields of feminist legal history, feminist legal theories, and
socio-legal studies, which is published in Chinese, English, and Japanese. Her
research combines theoretical analysis with historical insights to argue how legal
patriarchy has been preserved through transformation and to challenge the myth of
liberal feminism as well as legal Orientalism. She is the winner of the 2008 Ta-You
Wu Memorial Award of the National Science Council and the 2014 Academia
Sinica Junior Research Investigators Award and has received the excellence in
teaching award by National Taiwan University in 2006. She is also actively involved
in human rights NGOs in Taiwan. She was the chairperson of the Awakening
Foundation (2012-2014) and has served on the board of directors of the Taiwan
Democracy Watch and the Taiwan Association for Truth and Reconciliation.

Helena Hsi-Chia Chen received Ph. D. in Law respectively from Peking University
and National Taiwan University. Helena is a partner of Pinsent Masons LLP and the
Chief Representative of its Beijing Office. She has vast experiences in arbitration,
infrastructure projects, and cross-Taiwan Strait investments. Helena has been named
to the International Who’s Who of Construction Lawyers for several years from
2011 and was featured in a roundtable discussion by Who’s Who Legal (Roundtable:
Construction 2013). She is one of the founding supervisors of Taiwan Construction
Law Society and served as a director thereof. Helena is qualified in Taiwan, main-
land China, and New York State. She is a Fellow of the Chartered Institute of
Arbitrators and listed on the panels of arbitrators of CIETAC, SIAC, KLRCA,
KCAB, ACICA, CAA, etc. She is an accredited adjudicator with KLRCA and listed
as one of the Recommended Experts of the Construction Dispute Board (DB) of the
Beijing Arbitration Commission. Helena is the vice-chairperson of the Mediation
Center of CAA and associate mediator for the Singapore Mediation Centre and
listed on the panel of mediators of CCPIT/CCOIC Mediation Center.

Tsai-fang Chen is an assistant professor of National Chiao Tung University School
of Law. His main areas of research are international economic law, dispute settle-
ment in WTO, patent law, and IP licensing. Tsai-fang Chen has obtained his SID
degree in the University of Wisconsin Law School, LLM degree at Columbia
University School of Law and National Taiwan University, and LLB degree at
National Chengchi University. He has worked in Wisconsin Alumni Research
Foundation on patent law issues. Tsai-fang Chen has also practiced law at Wu and
Partners, Attorneys-at-Law, Taipei, Taiwan, on antidumping cases. Tsai-fang Chen
has lectured in the intensive course “IP in Asia” in Advanced Master in Intellectual
Property Law and Knowledge Management (LLM/MSc), Maastricht University. He



About the Authors XV

has also worked as a consultant to the Office of Trade Negotiations, Ministry of
Economic Affairs in Taiwan. Tsai-fang Chen has published articles on international
economic law in Asian Journal of WTO and International Health Law and Policy
(AJWH) and Contemporary Asia Arbitration Journal. Tsai-fang Chen has also pub-
lished an article on patent law in Wake Forest Intellectual Property Law Journal.

Chi Chung received his SJID and LLM degrees from Harvard Law School and
LLB degree from National Taiwan University. Dr. Chung is currently an assistant
research professor at Institutum Iurisprudentiae, Academia Sinica, Taiwan. Dr.
Chung has done and published research in the fields of international law and poli-
tics. His publications appear in Indiana International and Comparative Law Review,
St. John’s Journal of Legal Commentary, George Mason Journal of International
Commercial Law, Whittier Law Review, and Contemporary Asia Arbitration
Journal. Dr. Chung’s current research is about the development of China’s legal
system, cross-strait relationship, international economic law, and international tax
law. Dr. Chung was the vice executive editor and executive editor of Academia
Sinica Law Journal for 3 years from 2009 to 2012. In addition to his work at
Academia Sinica, Dr. Chung has taught at the Department of International Business
of the National Taiwan University since 2009 and served on the Appeals and
Petitions Committee of the Ministry of Finance of the Republic of China from 2011
to 2012. In 2008, Dr. Chung taught International Law and Organizations at Brandeis
University, Waltham, Massachusetts, USA.

Jerome A. Cohen is a professor and codirector of the US-Asia Law Institute at
New York University School of Law. He is also an adjunct senior fellow for Asia at
the Council on Foreign Relations, where he formerly served as the director of Asia
Studies and CV Starr Senior Fellow. Earlier in his career, he was the Jeremiah Smith
professor, associate dean, and director of East Asian Legal Studies at Harvard Law
School and began law teaching at the University of California at Berkeley. He is the
author and editor of many books and articles concerning China’s legal system and
its attitudes toward international law. He also practiced international business law
relating to China for two decades.

Jacques deLisle is the Stephen A. Cozen professor of law, professor of political
science, director of the Center for East Asian Studies, deputy director of the Center
for the Study of Contemporary China, and codirector of the Center for Asian Law at
the University of Pennsylvania and director of the Asia Program at the Foreign
Policy Research Institute. His writing, which appears in law reviews, foreign affairs
journals, policy journals, edited volumes, and the Internet and print media, focuses
on China’s engagement with the international legal order, domestic legal reform in
China, and Taiwan’s international status and cross-strait relations. He is the coeditor
of China’s Challenges (with Avery Goldstein, 2014); New Media, the Internet, and
a Changing China (with Avery Goldstein and Guobin Yang, forthcoming 2016);
Political Changes in Taiwan under Ma Ying-jeou (with Jean-Pierre Cabestan, 2014);
and China Under Hu Jintao (with T.J. Cheng and Deborah Brown, 2005).



Xvi About the Authors

Talia Einhorn is professor of law (Ordinaria) at Ariel University Department of
Economics and Business Management and visiting senior research fellow at Tel
Aviv University Faculty of Management and earned the degrees of BSc (math-
physics) (cum laude), Hebrew University of Jerusalem; LLB, LLM (magna cum
laude), Tel Aviv University; and Dr. iur. (magna cum laude), University of Hamburg.
She is the author of The Role of the Free Trade Agreement Between Israel and the
EEC: The Legal Framework for Trading with Israel Between Theory and Practice
(Nomos 1994), Private International Law in Israel (Kluwer Law International
2009, 2nd ed. 2012), and numerous articles in international, European, and Israeli
law journals and scientific publications. She was the founder and editor in chief of
European Business Organization Law Review (EBOR) (2000-2002). She testified
before the US Congress Joint Economic Committee (21 October 1997 hearing). She
was appointed professor of law at Concordia International University Estonia
(1998-2001) and senior research fellow at T.M.C. Asser Institute for Private and
Public International Law, International Commercial Arbitration and European Law,
The Hague (1999-2002). She has taught and lectured widely at Israeli, European,
and American universities and institutes of higher education. In 2016 Einhorn
taught the summer course on Comparative Private International Law at The Hague
Academy of International Law. Professor Einhorn is a titular member of the
International Academy of Comparative Law and a member of the Scientific Board
of the Interdisciplinary Association of Comparative and Private International Law
(IACPIL); the German Society of International Law; the American Society of
International Law; the Academic Society for Competition Law (ASCOLA); the
Hague Conference on Private International Law, the Foreign Law Experts Meeting
(2007); the International Advisory Committee consulting the Republic of China
Private International Law Reform Committee (2005); the Board of the Israeli
Association for the Study of European Integration (1997-2000); the German
Association for the Study of European Integration; the International Law Association
(ILA) International Trade Law Committee; the ILA Cultural Heritage Law
Committee; the ILA International Arbitration Committee; the Association of
Friends of Max Planck Institute for Foreign Private and Private International Law,
Hamburg; and the Israeli Bar Association (since 1978).

John Owen Haley is a leading comparative law scholar, best known for his
research on Japanese law. Professor Haley served as the Garvey, Schubert, and
Barer professor of law and international studies at the University of Washington in
Seattle, where he taught from 1974 to 2000. In 2000, he joined the Washington
University in St. Louis Law Faculty, where he held two chairs, first as the Wiley
B. Rutledge professor of law and subsequently the William R. Ortwein Distinguished
professor of law. From 2002 to 2007, he served as the director of the Whitney
R. Harris Institute for Global Legal Studies. From 2010 to 2015, he was a professor
of law at Vanderbilt University. He recently returned to the University of Washington
as a visiting professor of law. He also has taught and lectured internationally in
Australia, China, Colombia, Japan, Germany, Korea, Singapore, and Thailand. In



About the Authors xvii

November 2011, he was honored by the National Taiwan University College of Law
as the fourth Herbert Han-Pao Ma distinguished lecturer. His numerous publica-
tions related to Japan and comparative law more generally cover issues ranging
from litigation to legal history. His 1991 book, Authority without Power: Law and
the Japanese Paradox, and his 1978 article, “The Myth of the Reluctant Litigant,”
are considered leading works in the field. His most recent publications include
Law’s Political Foundations: Rivers, Rifles, Rice, and Religion (Edward Elgar Pub.
Co., 2016) and Legal Innovations in Asia: Judicial Lawmaking and the Influence of
Comparative Law (Edward Elgar Pub. Co., 2014), edited with Toshiko Takenaka, to
which he contributed two essays, “Asian Law Center: The First Decades, 1961—
2000” and “Judicial Lawmaking and the Creation of Legal Norms in Japan: A
Dialogue,” with Daniel H. Foote. He is also the author or coauthor of two case-
books, now in their second editions: Fundamentals of Transnational Litigation: The
United States, Canada, Japan, and the European Union (New Providence, NI:
LexisNexis, 2014) and John Henry Merryman, David S. Clark, and John O. Haley
eds., The Contemporary Civil Law Tradition: Europe, Latin America, and East Asia
(2nd ed., LexisNexis, 2015) with its companion volume, published in 2010,
Comparative Law: Historical Development of the Civil Law Tradition in Europe,
Latin America, and East Asia.

Mary Hiscock spent many years teaching at Bond University and at the University
of Melbourne. Her career has also been interspersed with visiting appointments in
Europe, Asia, and North America. Internationally, she has represented Australia on
numerous occasions at the United Nations Commission on International Trade Law
(UNCITRAL). For many years, she was a consultant to the Asian Development
Bank and an expert adviser to the European Bank for Reconstruction and
Development. Professor Hiscock continues to be a member of several editorial
boards including the Australian Journal of Asian Law and of the Melbourne Journal
of International Law. She is a fellow of the Australian Academy of Law, a past chair
of the International Law Section of the Law Council of Australia, and a past presi-
dent of the Academy of Commercial and Consumer Law. Her recent books (with
others) include The Internationalisation of Law (2010), The Rise of the BRICS in
the Global Political Economy (2014), The Internationalisation of Legal Education
(2014), and Australia’s Trade, Investment and Security in the Asian Century (2015).

Chih-hsing Ho is an assistant research fellow at the Academia Sinica, Taiwan.
Before moving back to Taipei, she had been working at the Centre for Medical
Ethics and Law (CMEL) at the University of Hong Kong. In 2012, she received her
PhD in law from the London School of Economics (LSE) where she was an Olive
Stone Scholar. She studied law and philosophy in Taiwan and later obtained her
LLM from Columbia Law School and a JSM from Stanford University. Her areas
of interests include health and medical law, law and anthropology, and socio-legal
studies.



Xviii About the Authors

Der-Chin Horng is a research fellow of the Institute of European and American
Studies (IEAS), Academia Sinica. He was the deputy director of the IEAS. His
fields include European Union Law, ECB Law and Policy, Euro, EU Banking
Union, EU Food Law, EU Biotechnology Law, International Biotechnology Law,
International Economic Law, and WTO Law and Policy. He is also a professor
(part-time) at both National Taiwan University (NTU) and National Chengchi
University (NCCU). Professor Horng holds LLB(NCCU), LLM(LSE) and Ph.D. in
Laws (UCL) respectively. He is also a Committee member of the International Law
Association. He received many academic honors, such as Excellence in Research,
National Science Council, Taiwan; Distinguished Research Award for Young
Scholar, Academia Sinica; and a scholarship from Max Planck Institute for
Comparative Public Law and International Law. He has numerous publications of
journal papers and books in Chinese and in English. He is the Editor of a series of
ten EU Books published by both Academia Sinica and NTU.

Pasha L. Hsieh is an associate professor of law at the Singapore Management
University School of Law. He holds Juris Doctor and LLM degrees from the
University of Pennsylvania Law School, where he was a senior editor of the
University of Pennsylvania Law Review. Prior to joining academia, he served as a
Legal Affairs Officer at the Appellate Body Secretariat of the World Trade
Organization and as an associate at Shearman & Sterling LLP. He has been the
managing editor of the Chinese (Taiwan) Yearbook of International Law and Affairs
since 2006. Hsieh’s teaching and research focus on public international law, inter-
national economic law, and East Asian legal studies. He is particularly interested in
the roles of ASEAN and China in international law and cross-Taiwan Strait rela-
tions and has published articles in the Journal of International Economic Law, the
Journal of World Trade, and the Michigan Journal of International Law. His works
have been cited by the Federal Supreme Court of Switzerland, the European
Parliament, the OECD, and the World Health Organization (WHO). In 2010, Hsieh
was awarded Singapore’s Lee Foundation Fellowship for Research Excellence. He
also co-convened the International Law Association (ILA) Asia-Pacific Regional
Conference and the ILA-American Society of International Law Asia-Pacific
Research Forum.

David K.C. Huang LLB LLM PhD (Londiniensis) is a Taiwanese legal constitu-
tional academic who is admitted by the School of Oriental and African Studies
(SOAS) to the University of London Doctorate of Laws in Constitutional Law in
2016. He received undergraduate legal education in both civil law (Taiwan) and com-
mon law (England and Wales) universities, as well as postgraduate legal education in
the USA and the UK. Under the supervision of his German mentor, David accom-
plished his doctoral dissertation in London. David’s doctoral dissertation is about
Taiwan’s judicial power expansion between 1990 and 1999. His doctoral research
was more than a constitutional law study and went beyond formalistic and doctrinal
analysis. David applied mathematical analysis and behavior studies as main meth-
ods, along with statistical as well as classical doctrinal analysis, seeking for the pos-
sible limitation and inducement of judicial power expansion worldwide through the
example of Taiwan. During David’s research period, Justice Herbert H. P. Ma kindly



About the Authors Xix

shared his impressive experience that enlightened David very much. David special-
izes in constitutional and administrative law, with special reference to China,
Germany, Taiwan, and the UK. He is also interested in Indian constitutional law.

Joshua Karton is an associate professor in the Queen’s University Faculty of Law
in Kingston, Ontario, Canada. In 2015-2016, he was a visiting associate professor
at the National Taiwan University College of Law. He teaches and writes about
international arbitration, international and comparative contract law, comparative
law, conflict of laws, globalization and law, and sociological analysis of law.
Professor Karton holds a BA in International Relations from Yale (2001), a JD from
Columbia (2005), and a PhD in International Law from Cambridge (2011). A mem-
ber of the New York Bar, he practiced in litigation and arbitration in the New York
office of Cleary Gottlieb Steen & Hamilton LLP before commencing his doctoral
studies. Professor Karton is widely published in his areas of interest. His first book,
The Culture of International Arbitration and the Evolution of Contract Law, was
published in 2013 by Oxford University Press. He has received several prizes for his
teaching and his research, including the International and Comparative Law
Quarterly Young Scholar Award, the James Crawford Prize of the Journal of
International Dispute Settlement, and the Queen’s Law Student Society Prize for
Excellence in Teaching.

Joseph Lee is a senior lecturer in law at Exeter Law School. He joined the school
as lecturer in company and commercial law in October 2012. From 2006 to 2012,
he was a lecturer in business law at the University of Nottingham, which he joined
immediately after the completion of his PhD at the University of London. Joseph
has also been a visiting professor and collaborateur scientifique at the University of
Liege, Belgium, and visiting professor at National Taiwan University in 2013-2014,
teaching UK and EU company law and English commercial law. He was a visiting
scholar at the Graduate Schools for Law and Politics, University of Tokyo, in 2014.
He lectured at the National Chiao Tung University of Taiwan and Nagoya University,
Japan. Joseph specializes in company law, securities regulation, and commercial
law and arbitration and conducts research on comparative law, legal harmonization,
law and finance, and corporate governance. He teaches company law, commercial
law, transnational commercial law, and tort law. He welcomes PhD applications for
research supervision in these subject areas. Joseph regularly acts as a consultant. He
advised a central bank and government agencies and provides training to the judi-
ciary. He is a Fellow of the European Law Institute and a member of the International
Association of Young Lawyers.

Nigel N.T. Li received LLM degrees from Harvard in 1983 and National Taiwan
University (NTU) in 1980, after obtaining an LLB degree from Soochow University
in 1977. In addition to his role as a practicing attorney specializing in dispute reso-
lution and arbitration, media law, human and civil rights, international litigation,
and constitutional law, he is also an adjunct professor at both the Graduate School
of Law of Soochow University and the Department of Political Science of NTU. He



XX About the Authors

teaches Constitutional Law, Human Rights, ADR, and International Arbitration.
Serving as chairman of the Chinese Arbitration Association, Taipei, from 2007 to
2014, Nigel has made considerable effort in raising the quality of transnational arbi-
tration and has contributed greatly to the cross-strait and international exchanges.
He is also registered as an arbitrator of the Chartered Institute of Arbitrators, the
Hong Kong International Arbitration Centre, and the China International Economic
and Trade Arbitration Commission. He has served as president of the Taipei Bar
Association and now sits on the Board of the Judicial Reform Foundation. His
determination to preserve human rights and justice has led to his ardent involvement
in numerous cases applying for the Constitutional Court’s interpretation of the
Constitution and his appointment as a member of the Presidential Advisory
Committee on Human Rights. He is currently the president of Chinese (Taiwan)
Society of International Law.

Angela Y. Lin received her LLM degrees from Columbia Law School in 1998 and
Soochow University in 1997 and an LLB degree from National Taiwan University
in 1992. She is a partner of Lee and Li, Attorneys-at-Law. Her forte lies in construc-
tion law, litigation, arbitration, and mediation, and she is active in local and interna-
tional arbitration and mediation societies.

Ching-Fu Lin is an assistant professor at the Institute of Law for Science and
Technology, National Tsing Hua University. He holds a double degree in law (LLB)
and chemical engineering (BS) from National Taiwan University. In 2010, he earned
his LLM and SJD from Harvard Law School. He was the Peter Barton Hutt Student
Fellow at the Petrie-Flom Center for Health Law Policy, Biotechnology, and
Bioethics, Harvard Law School, in 2013-2014. Lin currently was a Visiting Fellow
at the Graduate Institute of International and Development Studies (IHEID) in
Geneva as well as a researcher and associate journal editor at the Asian Center for
WTO and International Health Law and Policy. His areas of research include food
safety law and policy, international trade law, global health law, and international
relations theory. His legal scholarship has appeared in numerous journals and edited
collections, among which Global Food Safety: Exploring Key Elements for an
International Regulatory Strategy (Virginia Journal of International Law, 2011),
SPS-Plus and Bilateral Treaty Network: A “Global” Solution to the Global Food
Safety Problem? (Wisconsin International Law Journal, 2012), Reassessing the
Limits of the Codex Alimentarius Commission (Columbia Science and Technology
Law Review, 2013), and Public-Private Interactions in Global Food Safety
Governance (Food and Drug Law Journal, 2014).

Tsai-yu Lin is a professor at National Taiwan University (NTU) College of Law
and the director of Asian Center for WTO & International Health Law and Policy
(ACWH) of NTU College of Law. Professor Lin has actively published books and
articles in the areas of WTO laws, international investment law, and international
health law. She is also the executive secretary of Asia WTO Research Network
(AWRN), the commissioner of Taiwan’s International Trade Commission, a senior



About the Authors XXI1

member of editorial committees of Asian Journal of WTO and International Health
Law and Policy and Contemporary Asia Arbitration Journal and a member of the
Indicative List of Governmental and Non-Governmental panelists for resolving
WTO disputes. Professor Lin currently advises Taiwan government on trade and
related health law and policy issues.

Chang-fa Lo is a Justice of the Constitutional Court of Taiwan, ROC, and a part-
time professor of National Taiwan University College of Law (NTU Law). He is
also the chairman of the Asia WTO Research Network (AWRN). Prior to his current
judicial position, he was a Chair Professor and Lifetime Distinguished Professor at
NTU; dean of NTU Law; director of Asian Center for WTO and International
Health Law and Policy (ACWH) of NTU College of Law; director of Center for
Ethics, Law, and Society in Biomedicine and Technology of NTU; commissioner of
Taiwan’s Fair Trade Commission; commissioner of Taiwan’s International Trade
Commission; and legal advisor for Taiwan’s GATT/WTO accession negotiations. In
his capacity as the director of ACWH, Professor Lo launched two English journals,
namely, Asian Journal of WTO and International Health Law and Policy and
Contemporary Asia Arbitration Journal (CAA) in 2006 and 2008, respectively. In
his capacity as dean of NTU Law, he also launched an English journal NTU Law
Review. Prior to his teaching career, he practiced law in Taipei. He received his SJD
degree from Harvard Law School in 1989. He was appointed by WTO as panelist
for the cases of Brazil, Retreaded Tyres, in 2006 and Ukraine, Definitive Safeguard
Measures, in 2014 and as a member of the Permanent Group of Experts under the
ASCM in 2008. He is an author of 12 books, editor of 4 books, and author of about
100 journal papers.

Winnie Jo-Mei Ma has taught at Bond University Faculty of Law conflict of laws
(private international law) and property law and equity since September 2000, after
being admitted as a solicitor of the Queensland Supreme Court through articled
clerkship with Allens Linklaters in Brisbane. She has also taught international com-
mercial arbitration, dispute resolution, and legal English in both English and
Chinese at National Taiwan University and Soochow University in Taiwan since
2012. Winnie has authored book chapters and articles on international commercial
arbitration and mediation (such as public policy, parallel proceedings, arbitrator
challenges, enforceability of arbitral awards, and mediated settlement agreements),
as well as private international law (specifically Australian legislation concerning
personal property securities, competition, and consumer law). Her SJD thesis,
“Public Policy in the Enforcement of Arbitral Awards: Lessons for and from
Australia,” has achieved more than 9900 full-text downloads since November 2006.
Currently based in Taiwan, Winnie is a member of National Taiwan University’s
Asian Center for WTO and International Health Law and Policy, as well as the
Arbitration Association of the Republic of China. She serves on the editorial boards
of Contemporary Asia Arbitration Journal and Chinese (Taiwan) Yearbook of
International Law and Affairs. Winnie was the bilingual emcee for the 2013



XXii About the Authors

ILA-ASIL Asia-Pacific Research Forum, in which the President of the Republic of
China (Ying-jeou Ma) was the keynote speaker.

Serge Martinez joined the faculty of the University of New Mexico School of Law
in 2014. He teaches in the law school’s clinical program, where he directs the
Business and Tax Clinic. Professor Martinez received a JD from the Yale Law
School in 1999. Following law school, he clerked for Justice Peter Heerey of the
Federal Court of Australia in Melbourne. He has worked in the New York office of
Simpson Thacher & Bartlett, where he was an associate in the tax department work-
ing on corporate tax matters, and with the Community Development Project of the
Urban Justice Center, where he represented community-based organizations in the
South Bronx. In 2006, Professor Martinez joined the faculty of Hofstra Law School
to create and supervise the Community and Economic Development Clinic, which
he directed until 2014. He was the recipient of a Fulbright Grant to spend a year
teaching lawyering skills at National Taiwan University in Taipei, Taiwan, follow-
ing which he received funding from the National Science Council of Taiwan to
continue his teaching and to create Taiwan’s first clinical legal program, which
began serving clients in February 2013.

John Ohnesorge joined the faculty of the University of Wisconsin Law School in
2001, where he teaches Business Organizations and Administrative Law, as well as
seminars in Chinese law and in law and economic development in developing coun-
tries. He is the former associate director and then director of the law school’s East
Asian Legal Studies Center (2001-2014) and former Chair of the Wisconsin China
Initiative (2008-2012). A Minnesota native, Professor Ohnesorge received his BA
degree from St. Olaf College (1985), his JD from the University of Minnesota Law
School (1989), and his SJD from Harvard Law School (2002). He has spent several
years in East Asia, first as a teacher and law student in Shanghai in the 1980s and
then as a lawyer in private practice in Seoul in the 1990s. During the course of his
SJD studies, Professor Ohnesorge spent a year as a visiting scholar at the Max
Planck Institute for Comparative Public Law and Public International Law in
Heidelberg, Germany, and in 2000, he served as a lecturer at Harvard Law School,
co-teaching with Professor William P. Alford.

Pitman B. Potter is a professor of law at UBC Law Faculty and HSBC Chair in
Asian Research at UBC’s Institute of Asian Research. His teaching and research
focus on PRC and Taiwan law and policy in the areas of foreign trade and invest-
ment, dispute resolution, property law, contracts, business regulation, and human
rights. Dr. Potter has published several books, including most recently Assessing
Treaty Performance in China: Trade and Human Rights (Vancouver: UBC Press,
2014) and The Legal System of the People’s Republic of China (Cambridge: Polity
Press, 2013). He has also published over 100 articles and essays. In addition to his
academic activities, Dr. Potter is admitted to the practice of law in British Columbia,
Washington, and California (inactive) and serves as a consultant to the Canadian
national law firm Borden Ladner Gervais LLP. Dr. Potter is engaged in international



About the Authors Xxiii

trade arbitration work involving China and is on the panel of arbitrators for the
China International Economic and Trade Arbitration Commission as well as several
regional arbitral bodies. He has served on the board of directors of several public
institutions, including the Asia Pacific Foundation of Canada where he is currently
a Senior Fellow. He recently chaired the APFC Taskforce on Human Rights and was
the principal author of the Taskforce Report, “Advancing Canada’s Engagement
with Asia on Human Rights: Integrating Business and Human Rights” (2013).

Harro von Senger, citizen of Geneva (Switzerland), was born in 1944. During
8 years, he visited the gymnasium of the Benedictine Coventry in Einsiedeln where
he graduated in 1963. From 1963 till 1969, he studied at the Law Faculty of the
University of Ziirich where he obtained his title of doctor in law in 1969 with a doc-
tor thesis on “Contracts of Sale in Traditional China.” From 1969 to 1971, he worked
at two law courts in Ziirich, Switzerland. In 1971, he passed the lawyer’s examina-
tion of the Canton of Ziirich. From 1971 to 1973, he studied at the Law Faculty of
National Taiwan University (Taiwan) under the guidance of Prof. Ma Han-Pao,
from 1973 to 1975 at the Law Faculty of the University of Tokyo (Japan), and from
1975 to 1977 at Beijing University, Faculty of History and Faculty of Philosophy. In
1981, he obtained his second doctor title in Philosophy (major: Sinology) at Albert
Ludwigs University of Freiburg, Freiburg i. Br. (Germany), where he is since 1989
a lifetime professor of sinology at the Faculty of Philosophy. From 1981 to 1989, he
was a scientific collaborator of the Swiss Institute of Comparative Law (Lausanne);
since 1989, he is expert in Chinese law of the same institute. He was a member of a
human rights expert team sent to Tibet by the Swiss Foreign Ministry (August 1997)
and of several Swiss legal delegations visiting different parts of the PRC. In April
2008, he was a member of a delegation of the German minister for education, Missis
Annette Schavan visiting Beijing and Shanghai. He was one of less than a half
dozen European participants of two human rights symposia in Beijing (April 2008,
November 2009). He has published many articles on human rights questions and
several books on law, for instance, “Introduction to the Chinese Law” (in German
language), Miinchen 1994, and the “Succession Law of the PRC” (2004). Books of
him are published in 15 languages.

Stephan Wilske is a partner of Gleiss Lutz, Stuttgart (Germany); a fellow of the
Chartered Institute of Arbitrators (FCIArb); admitted to the New York and German
bar as well as to the US Supreme Court, the US Court of Appeals for the Federal
Circuit, and the US Court of Appeals for the Second Circuit; Maitrise en droit,
Université d’ Aix-Marseille III, France; LL.M. (The University of Chicago, Casper
Platt Award); Dr. iur. (Tiibingen); Diploma in International Arbitration (Chartered
Institute of Arbitrators); lecturer at the Universities of Hanover, Heidelberg, and
Jena; Visiting Professor at National Taiwan University College of Law (Spring
2010); Advisory Committee Member of the Swiss Arbitration Academy; Senior
Committee Member of the Contemporary Asia Arbitration Journal; International
Correspondent (Germany) of Revista Romdna de Arbitraj (Romanian Arbitration
Review). Since 2011, he has been a member of the American Law Institute (ALI).



XX1iV About the Authors

Dr. Wilske’s practice areas include international arbitration (counsel and arbitrator)
and litigation, M&A, corporate law, and public and private international law. He has
extensive publications on dispute resolution in many renowned journals. He is listed
in Who’s Who of Commercial Arbitration 2016, Who’s Who of Commercial
Litigation 2016, Who’s Who Legal Germany 2016, GAR 100 2016, Chambers
Global 2016, Legal 500 EMEA 2016, Chambers Europe 2016, and Best Lawyers
2016.

Chuan-Feng Wu serves as an associate research professor at the Institutum
Turisprudentiae, Academia Sinica, and a joint appointment assistant professor at the
Institute of Health and Welfare Policy, National Yang-Ming University, and College
of Public Health, National Taiwan University. He received his JSD from the UC
Berkeley and LLLM from Harvard Law School. In addition to degrees in law, he also
holds master’s degree in health and welfare policy and bachelor’s degree in public
health. His specialty fields of study include health-care laws and ethics, interna-
tional human rights and the right to health, and health-care distributive justice.

Chien-Huei Wu is currently an associate research professor in Academia Sinica,
Taipei, Taiwan. He received his PhD degree in European University Institute,
Florence, in 2009. Since then, he worked as an assistant professor in National
Chung Cheng University, Chiayi, Taiwan, for a short period. Before pursing his
doctoral degree in Florence, he worked for the Ministry of Justice in Taiwan as a
district attorney. In 2011-2012, he advised the ministry in drafting prisoner transfer
legislation in Taiwan with a view to facilitating the prisoner transfer between Taiwan
and China and Taiwan and Germany. He also regularly advises the Ministry of
Economic Affairs and Ministry of Health and Welfare (MOHW) on health-related
trade issues. His research interests cover EU external relations law and international
economic law. He follows closely EU-China and EU-ASEAN relations and pays
particular attention to Asian regionalism and WTO-IMF linkage. He has just pub-
lished a new book by Martinus Nijhoff entitled “WTO and the Greater China:
Economic Integration and Dispute Resolution.” In 2014, he was awarded Ta-You
Wu Memorial Award, an award set up by the Ministry of Science and Technology
in memorial of the renowned physicist Ta-You Wu for his academic achievement
and contribution.

Pei-kan Yang is an associate professor of law at the Department of International
Business, National Chengchi University (NCCU), in Taiwan since 2013. Previously,
he was an assistant professor at Feng Chia University (2006-2011) and Taipei
Medical University (2011-2013) and also taught at Soochow University. He offers
courses on international trade law, commercial law, legal methods, and WTO dis-
pute settlement system. He specializes in international economic law and interna-
tional health law and published many articles on trade- and health-related issues in
accredited academic journals. He is also a researcher of the Research Center for
International Organization and Trade Law under the Commerce College of NCCU
and a member of the Asian Center for WTO and International Health Law and



About the Authors XXV

Policy under National Taiwan University. Professor Yang received his LLB and
LLM from National Taiwan University College of Law in 1996 and 2002 and his JD
and from Duke University School of Law in 2006. He serves as a member of edito-
rial committee of the Contemporary Asia Arbitration Journal (CAA) and the Asian
Journal of WTO and International Health Law and Policy (AJWH). He also serves
as a board member to the Society of Law and Medicine in Taiwan and a commis-
sioner of the Advisory Council for GMO Food under the Ministry of Health and
Welfare (MOHW). Professor Yang has been recommended on the roster of legal
experts on Framework Convention on Tobacco Control (FCTC) by the MOHW to
the World Health Organization (WHO) and commissioned to assist the MOHW in
participating many sessions of Conference of Parties to the WHO/FCTC or engag-
ing in various international exchange activities.

Yueh-Ping Yang from Harvard Law School, LLM (2012), and National Taiwan
University, LLM (2010) and LLB (2005), is currently an SJD candidate at Harvard
Law School, whose research interests include corporate governance, financial regu-
lation, international economy, civil law, and dispute resolution. He is currently pur-
suing his degree under the supervision of Professor Reinier Kraakman, together
with field supervision from Professors Mark Roe, Hal Scott, and Mark Wu. His
dissertation centers on the corporate governance reforms of Chinese banks and pays
particular attention to how the interaction between the Chinese party state and pri-
vate investors in China plays out in the boardroom of Chinese banks. Currently, he
is also the teaching assistant to the Corporate Law, Finance, and Governance
Concentration at Harvard Law School and a researcher at National Taiwan
University College of Law’s Asian Center for WTO and International Health Law
and Policy. Before studying at Harvard Law School, he was a practicing lawyer at
Jones Day’s Taipei Office, during which he handled a number of projects and dis-
putes involving merger and acquisition, bankruptcy, hostile takeover, financial
derivatives, BOT, foreign investment, etc. He has had several publications, in
Chinese and in English, in the field of corporate and securities laws, civil laws, civil
litigation and dispute resolution, international economic laws, etc.

Jiunn-rong Yeh is the National Taiwan University Chair Professor of the College
of Law. He is known for his policy science approach to various law and policy
issues, including constitutional change, regulatory theories, and environmental sus-
tainability and climate change. Professor Yeh’s extensive publication of books and
articles in both English and Chinese covers topics such as constitutional law, envi-
ronmental law, and administrative law. His recent publication includes
Constitutionalism in Asia: Cases and Materials (Hart, with Wen-Chen Chang,
Li-ann Thio, and Kevin YL Tan) and Asian Courts in Context (Cambridge, with
Wen-Chen Chang eds.). Professor Yeh has held teaching positions in many major
foreign institutions, including Columbia University (SIPA, 1999), Harvard
University (Law, 2003), and the University of Melbourne (Law, 2012). He was
named Distinguished Visiting Faculty 2000-2001 by the Faculty of Law, University
of Toronto, where he taught transformative constitutionalism in East Asia in Fall,



XXVi About the Authors

2000. He was appointed as the Professorial Fellow in 2014 by the University of
Melbourne. Professor Yeh has been substantially involved in many constitutional,
legislative, and regulatory issues in Taiwan and in the region. He headed or partici-
pated in the drafting of several major legislative bills, including the Freedom of
Information Act, the Administrative Procedural Act, the Superfund Law, and the
Greenhouse Gas Control Act. Professor Yeh joined the Cabinet of Taiwan as a min-
ister without portfolio in 2002, in charge of government reform, sustainable devel-
opment, and interministerial coordination. In 2005, Professor Yeh was elected
Secretary-General of the National Assembly that approved the constitutional revi-
sion proposals by Legislative Yuan. He is now the director of the Policy and Law
Center for Environmental Sustainability at the College of Law. He is now the
Minister of Interior of the ROC.

Dr. Hong-Lin Yu graduated with a PhD in law from the University of Edinburgh
in 1998. She lectured at the University of Essex Law School before joining Stirling
in 2005 as a lecturer in law and becoming a Reader in Law in 2007. She was the
director of LLM in International Commercial Law for 5 years. Currently, she is the
director of Research Postgraduates Programme. Dr. Yu has been an external panel
member in subject institutional reviews at the University of Strathclyde, Edinburgh
Napier University, and Glasgow Caledonian University. She has also carried out
PhD examination internally and externally. She is a member of the editorial board
of the International Arbitration Law Review. Dr. Yu’s main areas of interest are the
theories and practice of international commercial arbitration, international invest-
ment law and arbitration, legal research methods, as well as transnational commer-
cial law. Her approach is broadly doctrinal and comparative based, and she has a
particular interest in exploring law in the context of current development in practice.
A key theme in her work is justification of current developments in both commercial
and investment arbitration, and she has published in these areas in journals such as
the International and Comparative Law Quarterly, Journal of International
Arbitration, and Civil Justice Quarterly. She has also acted as a referee for journals
in her specialist areas.



Part I
Introduction



Chapter 1

Introduction to the Book: Interaction

and Mutual Enrichment Between the East
and the West

Chang-fa Lo, Nigel N.T. Li, and Tsai-yu Lin

1.1 The Diversities and Mutual Enrichment
Between the East and the West and the Role of Professor
Herbert H. P. Ma in the Context of Taiwan

In this globalized world, the interaction and the mutual influences between the East
and the West in their legal systems and practices have been immense. There are even
convergences of different legal regimes in many fields of law. However, it is also a
fact that diverse legal practices and approaches exist. The diversities in legal sys-
tems and practices have their social, political, and philosophical backgrounds. They
are not necessarily negative elements in the contemporary legal order. Identifying
these diversities and addressing the interactions and mutual influences between dif-
ferent regimes should be valuable not only in their mutual enrichment but also in the
enhancement of possible and desirable coordination between legal systems. The
discussions in this volume cover different levels of legal order, including domestic,
regional, and multilateral levels, so that the East/Asia-West interaction can be more
clearly and comprehensively analyzed.

This volume begins with an introduction to the key figure who bridged the East
(especially China and Taiwan) and the West, Professor Herbert H. P. Ma, by his
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longtime friend, Jerome A. Cohen. In his chapter “Herbert Ma and the Arc of
Taiwan’s Progress,” Cohen writes that many Americans studying China’s legal sys-
tems, past and present, had suggested that he call on Professor Ma before he came
to Taiwan. He admired Professor Ma’s attitude, informality, and low-key manner as
well as his knowledge and zest for the study of comparative law and jurisprudence.
Cohen explains the circumstances when Taiwan was still in its rough years in the
1960s and 1970s and Professor Ma’s role during that period. He indicates that
through his teaching, scholarship, and government service, Professor Ma has had
the opportunity to play an important role in the developments of democracy, the rule
of law, and human rights in post-World War II Taiwan.

1.2 In the Broader Areas of Legal Regimes and Practices

Part II of this volume focuses on the mutual influence and interaction in legal
regimes and practices from a broader perspective. John Owen Haley in his chapter
“The Triumph (?) of Western Law: A Contemporary Perspective” discusses the
Western private law having become universal, an indication of Western ascendancy.
However, in the fields of regulatory and criminal law, core features of law in China
had replaced private law in the volume of rules and cases. He questions whether
Western law has triumphed after all. He suggests that the West has something to
learn from the East, particularly the success of the contemporary Japanese criminal
justice system in its avoidance of incarceration and other retributive sanctions by
distinguishing condemnation of the crime with correction and reintegration of the
criminal.

John Ohnesorge in his chapter “How Can We Know What We ‘Know’ About
Law and Development?: The Importance of Taiwan in Comparative Perspective”
argues for the importance of Taiwan as a case study for research on relationships
between law and economic and political development. He suggests that the pioneer-
ing work of Professor Ma and others about law in Taiwan should be developed and
expanded so that scholars around the world can incorporate Taiwan’s experience
into more general theorizing about legal systems and economic and political change.
He observes that the role of law and legal institutions in the economic development
and the transition to democracy of Taiwan has been understudied in the global law
and development literature. This is a serious shortcoming for the scholarly field.
Ohnesorge addresses the shortcoming by surveying various claims or assumptions
in the field of law and development and examining them in light of Taiwan’s
experience.

Jiunn-rong Yeh in his chapter “Judicial Strategies and the Political Question
Doctrine: An Investigation into the Judicial Adjudications of the East Asian Courts”
explores transformative issues. He explains that many transformative Asian states
confront politically charged issues in the constitutional actuality, many of which
demand judicial resolution. Yeh uses a four-model analysis, namely, the “hot
potato,” the “rubber stamp,” the “active legalism,” and the “social dialogue” models
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to discuss cases of Taiwan, Japan, and the Philippines, and finds that the courts in
East Asia mainly adopt the “hot potato” and the “rubber stamp” models. He observes
that many Asian courts evaluate the legitimacy of mechanism and the political con-
text in applying the political question principle.

Chi Chung in his chapter “The Ideas of ‘Rights’ in the ‘East’ and ‘West’ and
Their Continued Evolution: A Case Study on Taxpayer’s Rights in Taiwan™ uses
taxpayer’s right as a case study to discuss the evolution of the concept of “rights”
pertaining to the relationship between state and society. He observes that in some
areas, the realization of rights requires the state to abstain from interfering with
society, whereas in some others, the realization of rights requires the state to build a
fair and sophisticated legal system to enable the successful assertion of rights. He
demonstrates how the idea of “rights” in a jurisdiction in the “East” has been influ-
enced by ideas prominent in the “West.”

1.3 In the Areas of Constitutional Law and Fundamental
Rights

Part III of this volume focuses on the mutual influence and interaction in constitu-
tional law and fundamental rights. Wen-Chen Chang in her chapter “Comparative
Discourse in Constitution Making: An Analysis on Constitutional Framers as
Dialectic Agent” discusses foreign constitutional sources having exerted influences
upon the domestic discourse of constitutional writing through closely examining the
discourse of constitution drafting and making of the ROC Constitution. She finds
that comparative constitutional discourse was vital in the drafting and making of the
ROC Constitution, and more importantly, the foreign educations of constitutional
drafters may have been pivotal to their engagement in the comparative constitu-
tional discourse.

Albert H. Y. Chen in his chapter “Constitutional Change in Hong Kong and
Taiwan in the Late Twentieth Century: A Comparative Perspective” discusses a
challenge to Hong Kong and Taiwan. These two jurisdictions have undergone dra-
matic constitutional changes in 1980s. He observes that Hong Kong and Taiwan are
now open and pluralistic societies that respect human rights and the rule of law and
practice constitutional government. There is a vibrant civil society and a free press
in Hong Kong and Taiwan. Yet many people there perceive Mainland China as “the
Other.” A challenge for the people of Hong Kong and Taiwan in further developing
their respective constitutional orders is how to position themselves toward “the
Other” and how “the Other” views Hong Kong and Taiwan.

David KC Huang in his chapter “Different Patterns of Applying Transitional
Constitutionalism Between the Nationalists and the Communists” discusses mod-
ernization of having become China’s manifest prospect for the past 170 years. He
observes that transitional constitutionalism was promoted by both the Nationalists
and the Communists. The Nationalist Party aimed at China’s constitutional



