
VICTIMS AND THE 
CRIMINAL TRIAL

Tyrone Kirchengast



  Palgrave Studies in Victims and Victimology 

     Series Editors 

   Matthew     Hall   
  University of Lincoln 

  Lincoln  ,   United Kingdom   

   Pamela     Davies   
  Faculty of Arts, Design and Social Sciences 

 Northumbria University 
  Newcastle Upon Tyne  ,   United Kingdom   



  In recent decades, a growing emphasis on meeting the needs and rights of victims of 
crime in criminal justice policy and practice has fuelled the development of research, 
theory, policy and practice outcomes stretching across the globe. Th is growth of 
interest in the victim of crime has seen victimology move from being a distinct 
subset of criminology in academia to a specialist area of study and research in its 
own right. Palgrave Studies in Victims and Victimology showcases the work of con-
temporary scholars of victimological research and publishes some of the highest-
quality research in the fi eld. Th e series refl ects the range and depth of research and 
scholarship in this burgeoning area, combining contributions from both established 
scholars who have helped to shape the fi eld and more recent entrants. It also refl ects 
both the global nature of many of the issues surrounding justice for victims of crime 
and social harm and the international span of scholarship researching and writing 
about them. 

 More information about this series at 
  http://www.springer.com/series/14571      

http://www.springer.com/series/14571


       Tyrone     Kirchengast     

 Victims and the 
Criminal Trial                           



Palgrave Studies in Victims and Victimology
     ISBN 978-1-137-50999-4      ISBN 978-1-137-51000-6 (eBook) 
 DOI 10.1057/978-1-137-51000-6 

 Library of Congress Control Number: 2016946066 

 © Th e Editor(s) (if applicable) and Th e Author(s)   2016 
 Th e author(s) has/have asserted their right(s) to be identifi ed as the author(s) of this work in accordance 
with the Copyright, Designs and Patents Act 1988. 
 Th is work is subject to copyright. All rights are solely and exclusively licensed by the Publisher, whether 
the whole or part of the material is concerned, specifi cally the rights of translation, reprinting, reuse of 
illustrations, recitation, broadcasting, reproduction on microfi lms or in any other physical way, and trans-
mission or information storage and retrieval, electronic adaptation, computer software, or by similar or 
dissimilar methodology now known or hereafter developed. 
 Th e use of general descriptive names, registered names, trademarks, service marks, etc. in this publication 
does not imply, even in the absence of a specifi c statement, that such names are exempt from the relevant 
protective laws and regulations and therefore free for general use. 
 Th e publisher, the authors and the editors are safe to assume that the advice and information in this book 
are believed to be true and accurate at the date of publication. Neither the publisher nor the authors or 
the editors give a warranty, express or implied, with respect to the material contained herein or for any 
errors or omissions that may have been made. 

 Cover illustration: © PSL Images/Alamy Stock Photo 

 Printed on acid-free paper 

   Th is Palgrave Macmillan imprint is published by Springer Nature  
 Th e registered company is Macmillan Publishers Ltd. London 

   Tyrone     Kirchengast    
  Faculty of Law 
 Th e University of New South Wales 
  Sydney ,  Australia     



v

 Th is book brings together the diverse and fragmented rights and powers 
of victims constitutive of the modern adversarial criminal trial as found 
across the common law jurisdictions of the world. One characteristic of 
victim rights as they emerge within and constitute aspects of the modern 
criminal trial is that they are dispersed within an existing criminal process 
that largely identifi es the off ender as the benefactor of due process rights, 
originating in the seventeenth-century adversarial criminal trial. Th is trial 
increasingly excluded the victim for the Crown and state, and the role 
of the victim was slowly eroded to that of witness for the prosecution as 
the adversarial trial matured into the latter part of the twentieth century. 
Increasing awareness of the removal of the victim and the need to secure 
the rights and interests of victims as stakeholders of justice resulted in 
the last decade of the twentieth century, bearing witness to the gradual 
relocation of the victim in common law and statute. Th is relocation has 
occurred, however, in a highly fragmented and disconnected way, usually 
following spontaneous and at times ill thought-out law reform initiatives 
that may or may not connect to the spirit of existing reforms, founda-
tional structures of the criminal process, or international or domestic 
rights frameworks that have emerged in the meantime. 

 Th e result of the emphasis on the victim is that the twenty-fi rst cen-
tury criminal trial is characterised by a fragmented range of rights and 
powers that aff ect normative criminal trial processes in varying, diff erent, 
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and controversial ways in order to restore individual rights to victims. 
By interrogating the modern criminal trial on a procedural basis, this 
book sets out this framework as inherently fragmented and diverse. Put 
another way, it is impossible to tell the story of how the victim has been 
relocated into the modern criminal trial by explaining the range of rights 
and powers available to victims as manifesting from one, coherent frame-
work. Rather, victim rights as they apply to and modify the criminal 
trial are informed by a range of diverse instruments—from international 
declarations and human rights norms to local policy for the management 
of at-risk groups and populations. Instead of corralling this diversity into 
a normalised process that attempts to tell how the victim participates in 
the modern criminal trial in a linear way, this book embraces the inher-
ently diverse and at times incoherent range of victim rights and powers 
as they manifest across the criminal trial process, as the key and arguably 
defi ning characteristic of victims in the modern adversarial criminal trial. 

 As this book was being written, the Attorney-General of Victoria asked 
the Victorian Law Reform Commission (VLRC) to review and report on 
the role of victims in the criminal trial process. Th is reference is signifi -
cant in terms of its breadth and coverage of the phases of the criminal 
trial. Th e terms of reference ask the VLRC to review and report on the 
common law origins of the criminal trial, comparative processes in civil 
law jurisdictions, recent innovations that aff ect victim participation in 
the trial process, the role of victims in the trial and sentencing process, 
compensation and restitution, and the need for victim support in relation 
to the criminal trial process. Although law reform bodies have considered 
the rights of victims previously, either in isolation or as relevant to the 
review of aspects of criminal law and procedure, few if any have had the 
opportunity to consider the role of the victim across the entire criminal 
justice system and trial process, with remit to make recommendations 
to redefi ne the way we characterise the criminal justice system as adver-
sarial, or not. While the VLRC will produce its fi nal report following 
publication of this book, the terms of reference indicate how the victim 
has emerged as a prominent stakeholder of justice in the adversarial trial 
context. Indeed, one can surmise that this reference alone establishes how 
victim rights and interests can be identifi ed as a major site of law reform 
in the modern era. 
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    1   
 Victims and the Criminal Trial Process                     

         Introduction 

 Th e twenty-fi rst century criminal trial is increasingly modifi ed to benefi t 
the needs of crime victims. Victims are increasingly participating in all 
phases of the criminal trial, with new substantive and procedural rights, 
many of which may be enforced against the state or defendant. Th is 
movement to enforceable rights has been controversial, and evidences a 
contested terrain between lawyers, defendants, policy-makers, and even 
victims themselves. By elaborating upon the various ways in which vic-
tims are appropriately placed in the modern criminal trial process, this 
book demonstrates how victims are signifi cantly connected to and even 
constitutive of the modern adversarial criminal trial. In order to demon-
strate the connectedness of the victim to the modern trial, all processes 
that seek to place the victim as a signifi cantly determinative and even 
constitutive agent of justice will be considered. Th e role of the victim, 
and the rights and powers aff orded to them, will therefore be consid-
ered in the context of pre-trial processes through to trial, sentencing, and 
corrections, within the primary context of the Western adversarial trial. 
Alternative pathways will also be considered, as will international law 
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and procedure, in addition to extra-curial or adjunctive rights provided 
by international instruments, ratifi ed declarations of rights, or executive 
order. Th e twenty-fi rst century criminal trial is increasingly reconceived 
in form and substance, yet victims remain controversial and contested 
participants of justice, despite being increasingly connected to the crimi-
nal trial. 

 Not only are victim rights a matter of contestation for those stakehold-
ers of justice normatively connected to processes of the criminal trial, 
defendants, the police, state prosecutors, and lawyers and the judiciary, 
but individual victims, victim groups and organisations, and the com-
munity, generally, are increasingly concerned with the shape and form 
that the criminal trial takes. Such modifi cation is controversial given 
the long-standing rights of the accused to a fair trial without interfer-
ence from victims, whether by individual victims, by rights groups, or 
by political process. Th e movement toward pre-emptive crime control, 
expanded police powers, alternatives to being put on trial, such as control 
orders and preventative detention, has led to the expansion of a law and 
order critique that holds the criminal trial as an institution that is increas-
ingly vulnerable to rapid shifts in policy. Victims have been implicated 
in the general criticism expressed against changes to the criminal trial, 
despite always having been connected to criminal trial processes, even in 
the modern age of the state control and domination of criminal justice, 
where victims have been largely identifi ed as residing at the periphery of 
criminal law and justice. 

 Although contentious, the expanded role of the victim in the criminal 
trial process is founded in law and policy that substantially underpins 
the functionality of the criminal trial (see Hall   2009    ; Doak   2008    ; Roach 
  1999a    ). Victims are and always have been substantially connected to pro-
cess of policing, prosecution, evidence, sentencing, and corrections and 
this book demonstrates this through a consideration of the proliferation 
of ways in which victims increasingly take an active role in the modern 
criminal trial process. By confronting those criticisms that seek to silence 
victims, and place the trial within the control of those who claim to be 
normatively connected to it, this book demonstrates how the rights of 
victims are now not only integral to, but signifi cantly constitutive of, the 
modern criminal trial in adversarial systems of justice. 
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