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Foreword

Universal service in telecommunications is a topic that over the years has stimu-
lated a considerable body of literature, both practical and scholarly. This volume
is a valuable addition to that literature: it both summarises a large amount of
previous work and addresses the topic from new angles.

I have been continuously involved with universal service and related issues
since 1989—first in the UK, later in Europe and now in a range of developing
countries. As a consultant and consumer advocate, I have tried to keep abreast
of relevant academic and policy debates. Most contributions reflect economic
and/or social policy perspectives, and this author’s legal perspective makes a wel-
come change.

Clearly, modern electronic communications are of immense and growing
importance for societies around the world, indeed for mankind as a whole. I share
the author’s concern for careful thought about how far their provision is best left to
market forces, and in what circumstances, and by what means, governments should
intervene to achieve outcomes that seem beyond market forces—in particular, to
ensure that communications services reach and include everyone.

By their very nature, electronic communications have the potential to boost
social inclusion—despite concerns about data tracking, it remains largely true that
on the Internet, nobody need know what you look like, what your abilities are or
how you speak. And the facilities offer huge potential benefits—both personal and
economic—to anyone who is connected. Ensuring that everyone eventually can be
connected is a concern for practically all governments, whether or not they have
anything that can be identified as a universal service policy.

This book offers a meticulous legal analysis of the motivations for, and the detailed
provisions of, legal frameworks for universal service formulated by two international
organisations—the World Trade Organisation (WTO) and the European Union (EU).
The book’s special value is in highlighting areas where those frameworks could be
improved. In some cases this is because of loose or unfortunate initial drafting, which
could perhaps be fixed with relative ease.

The main burden of the argument, however, is that both technology and markets
have changed radically in the decades since the frameworks were first conceived,
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viii Foreword

and that they now need equally radical review. Review would apply both to the
objectives of legislation, and to the legal provisions which aim to fulfil those
objectives. Both these should be worded in the most future-proof ways possible,
so as to remain useful at least for another decade or two. As the author stresses,
reviews of this kind are already challenging at national level, and reaching inter-
national agreement (as will be necessary in each of the two case study organisations)
will be even harder.

I believe that reviews are nonetheless worthwhile endeavours, and they may
become indispensable if, as is not unlikely, the weaknesses highlighted in the book
lead to growing problems. The book will be of great assistance to policy-makers,
as well as to scholars and students of universal service and the information society
more broadly.

I am naturally pleased that the idea of evolving objectives for universal
service, which I put forward in an article published in 1998, has proved useful
to the author. We are already seeing many of the changes in focus that the article
mentioned, as well as many more that it overlooked. In particular, concerns for uni-
versal service policy are getting ever broader—moving both upwards and outwards
from their traditional base of physical networks infrastructures. They are moving
up logical hierarchies, to encompass service and content as well as physical infra-
structures, and at the same time outwards, from network operators to service pro-
viders and other intermediaries, and ultimately to end users.

Without interest and competence on the part of end users, facilities will not
be used to full effect. Sectors such as health and education must be involved for
societies to achieve the potential offered by universal connectivity. Thus the book
may be influential way beyond the rather specialist readership who are most likely
to pick it up. I commend it to potential readers, whether thorough or casual.

London, July 2015 Claire Milne
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Chapter 1
Introduction

Abstract This theoretical chapter explores the general necessity for the regulation
of telecommunications services markets with a focus on the universal service
instrument. It argues that telecommunications has always been a service of
public interest and this status has required some special regulatory arrangements.
Testing this assumption, first, the notion of services of public interest is investi-
gated, in particular what this public interest consists of, as well as what kinds of
regulation have been employed in relation to such services and why. To explain
this last point, the theory of the social embeddedness of markets by Karl Polanyi is
employed. Second, the theoretical framework of services of public interest to tele-
communications services is applied in order to establish whether they can indeed
be classified as such. Third, the nature and special features of telecommunications
services are described that are useful for understanding their uniqueness among
other commercial services, and to justify particularities of their provision and
regulation. This allows one to present telecommunications services and the
specifics of their regulation in terms of Polanyian theory.

Keywords Telecommunications service + Universal service * Service of public
interest + Regulation + Social embeddedness of markets + Commercial services *
Polanyi - Polanyian theory
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2 1 Introduction

1.1 Introduction

The possibility of communication has always been decisive for human beings:
as “social animals” they are dependent on communication with others in all their
activities. Without communication with others, development and personal growth
are impossible: all information, knowledge and skills are received by way of com-
municating with other people. Communication as a natural activity of people has
been so highly valued by society that any deprivation or restriction of the possibil-
ity to communicate has always been considered as a form of punishment.

Although communication within a very small societal unit might be the kind
we cherish the most, the nature of the process—and the way of life—together with
advances in the means and techniques of communication (starting with the devel-
opment of language and then writing) allows for contacts with people far away.
Due to technological developments and globalisation, which is partially caused
by them, the importance of communication has been growing in the last few dec-
ades as never before. The growing geographical scale of the commercial activities
of legal persons and the migration of natural persons require that communication
over very large distances is stable, fast and occurs in real time; it also should be
as close to individual contact as possible thus substituting for travelling, which,
therefore, requires broad communication channels, ideally allowing for video-
telephony or video-conferencing.

Services provided to enable and support our communication needs have often
been subject to a specific set of rules and/or restrictions. In some societies the
means of communication were even sacred (drums in sub-Saharan Africa) or could
be used only by the aristocracy or holy men (Maya civilisation). These restrictions
have, obviously, loosened with time. Yet, this does not mean that all people have
equal access to means of communication. Disparities in this regard exist not only
between countries, but also within nation states. Precisely such issues—providing
access to the means of communication for all who are willing—are supposed to
be addressed by a special regulatory instrument, namely universal service, which
shall be comprehensively analysed in this book.

While telecommunications regulation began on a national scale, it has been con-
stantly expanding due to the network nature of telecommunications and its use to
communicate over ever longer distances. Therefore, when it goes beyond national
borders, cooperation and co-regulation are required between states in order to keep
the flow of communication secure, stable and undisturbed. The acute necessity of
international cooperation in communication questions is evident in the International
Telecommunication Union (further ITU) which is one of the oldest international
organisations (founded in 1865). While the ITU’s activity remains fundamental for
keeping the world communicating, other international organisations have gained
importance for the regulation of telecommunications provision due to the liberali-
sation of services markets. The legal regimes of two of those organisations, whose
primary economic objectives include the promotion of free trade in (telecommuni-
cations) services, will be the subject of legal analysis in this book.
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1.2 Objectives

This book is to contribute to the general debate on the social regulation' of liberalised
markets for services in the form of universal service. It focuses on the questions (1)
whether universal service is a proper concept for the social embeddedness of tele-
communications markets and (2) whether legal and regulatory arrangements for its
provision are still up-to-date.

For this purpose, the book analyses transnational markets governed by the legal
frameworks of the World Trade Organisation (further the WTO) and the European
Union (further the EU) and unique universal service rules developed in both
organisations. The term “transnational” is used as a generic description to mean
both the (intended) European Single Market, which shall emerge as the result of
an amalgamation of the national markets of the Member States, and the sum of
national markets subject to the application of the WTO rules. In the latter case one
cannot speak of the existence of an integrated global market, but of a combination
of multiple open national markets that potentially may develop into one. The
transnational level is chosen in order to test an assumption that markets are essen-
tially products of society and shall therefore be connected to it at the level where
they emerged.” Regulation in the form of universal service is seen as a means for
such connection. Transnational solutions for social embeddedness shall be com-
pared and evaluated in the light of the societal changes which are occurring.

The telecommunications services market is selected as a case study because
it is one of the most transnationally developed and because its liberalisation and
regulation were claimed to be such a great success that the experience shall
become a basis for similar processes in other network industries.

1.3 Setting the Context

Telecommunications policy and regulation used to be a rather dull subject to
research when telecommunications services were provided by PTTs. This has
changed with the technological developments of the 1970s and the subsequent
efforts to liberalise the sector. Political, economic and legal papers in the 1980s
discussed enthusiastically the pros and cons of a liberalised market and the regula-
tion which was necessary to break the former monopoly.

At about this time, universal service came within the sights of scholars. The
large-scale liberalisation attempt caused a defensive reaction from the telecommu-
nications monopolies belonging to or controlled by states. Unwilling to lose their

1“Social regulation” is understood as the regulation of a market in order to protect and promote
social welfare and public interest.

2See Polanyi 2001, Chap. 5; see also Sect. 2.1.1.3 of this book.
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exclusive position, they had to justify it—and used a notion of universal service to
back their position. The PTTs’ argumentation was based on the presumption that
the pursuit of social objectives—e.g. the provision of a telephone service for the
poor—was not commercially profitable and, thus, required subsidies. Within a
monopolistic structure cross-subsidisation was a well-established practice: the
revenues from more profitable, but also overpriced, telecommunications services
were used to subsidise the unprofitable. It was claimed that by opening markets to
competition one would destroy this prevalent scheme because rivals would be
attracted by precisely those areas and customers which are most profitable and
neglect the unprofitable. Such “cream skimming” would reduce the revenues of
the PTTs which they used for cross-subsidies. In this context, scholarly research
dealt extensively with the economics of telecommunications, with possible
schemes of socially fair provision of telecommunications services in competitive
markets and with possible translations into law of such schemes.’

Progress in transnational liberalisation negotiations and the actual adoption of
liberalising rules and regulations for universal service provision resulted in wide-
spread discussion and critical appraisal of the WTO and EU frameworks, as well
as their implementation in the national legislation of their Members.*

Two seminal publications on the origins and evolution of universal service
appeared in the 1990s—Amy Friedlander (1995) and Milton Mueller (1997)—dis-
mantling the myth of universal service as an inherently socially-oriented policy
instrument and presenting it as a rather flexible concept.

About this time the research in various aspects of universal service provision
intensified, supposedly due to full market liberalisation in 1998, continuous and
intense technological innovations and changes, especially technological conver-
gence, as well as due to rapid and at times radical market developments, like the con-
stant development of new products and services, and the emergence and convergence
of markets. A justification for universal service regulation has been keeping scien-
tists” minds busy, as regulation represents a form of state intervention in the competi-
tive market and is admissible only on certain grounds.’> A great deal of scholarly
attention is given to the design questions of the provision of universal service, espe-
cially methods for the designation of universal service providers® and financing.”

3See Aronson and Cowley 1988; Compaine 1986; Hills 1989; Horwitz 1997; Noam 1987; Stone
1991.

4For the WTO see Allen 1998; Blouin 2000; Bronckers 2000; Bronckers and Larouche 1997;
Drake and Noam 1997; Fredebeul-Krein and Freytag 1997 and 1999; Langenfurth 2000;
McLarty 1999; Satola 1997; Tarjanne 1999; for the EU see Bauer 1999; Hart 1998; Hulsink
1999; Klein 2000; Sandholtz 1993, 1998; Schmidt 1998; Schweitzer 2001/2002; Scott 2000;
Ungerer 2001; Woodrow and Sauvé 1994.

SFor example, the market failure explanation in Bozemen 2002; Gémez Barroso and Martinez
2003; public good qualities of telecommunications, Gémez Barroso and Martinez 2004; public
interest theory, Birke 2009; Blackman 2007; Krajewski 2011.

6Milgrom 1996; Nett 1998; Wallsten 2008; Weller 1999.

TChoné et al. 2002; Castelli et al. 2000; Gasman 1998; J aag and Trinkner 2009; Levin 2010; Peha
1999.
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In addition to the mentioned changes in markets and technology, the perception
of an increased role for telecommunications services in society and the onset of the
so-called information society are jointly responsible for scientific speculations on
amendments to the scope or concept of universal service. Both broadband and
mobile telecommunications have been suggested as elements of an up-to-date uni-
versal service,® while currently access to the communications network is debated as
a feasible candidate due to, primarily, technological convergence and the develop-
ment of New Generation Networks (further NGNs) and the information society.9

1.4 Outline of the Book

To achieve the objectives outlined in Sect. 1.2, an interdisciplinary approach was
chosen where legal doctrine is complemented and enriched by the findings and
insights from communications and political sciences, economics and sociology.

This theoretical chapter explores the general necessity for the regulation of tele-
communications services markets with a focus on the universal service instrument.
It argues that telecommunications has always been a service of public interest and
this status has required some special regulatory arrangements. Testing this assump-
tion, first, the notion of services of public interest is investigated, in particular
what this public interest consists of, as well as what kinds of regulation have been
employed in relation to such services and why. To explain this last point, the theory
of the social embeddedness of markets by Karl Polanyi is employed. Second, the
theoretical framework of services of public interest to telecommunications services
is applied in order to establish whether they can indeed be classified as such. Third,
the nature and special features of telecommunications services are described that
are useful for understanding their uniqueness among other commercial services,
and to justify particularities of their provision and regulation. This allows one to
present telecommunications services and the specifics of their regulation in terms
of Polanyian theory.

The second part of Chap. 2 studies the regulatory instruments employed to
socially embed competitive markets for telecommunications services. This study is
organised historically because universal service has appeared to be a non-holistic
concept which has changed considerably over time. After an investigation into the
history of universal service in the USA—the country which is traditionally con-
sidered to be its homeland, the chapter turns to the EU where similar concepts
of telecommunications services regulation were known under different names and

8Bohlin and Teppayayon 2009; Burkart 2007; Feijéo Gonzélez et al. 2005; Goggin 2008; Pau
2009.

°Alampay 2006; Burgelman 2000; Falch and Henten 2009; Kirsch and von Hirschhausen 2008;
Lie 2007; Mueller 1997; Sawhney and Jayakar 2005, 2007; Xavier 1997, 2008.
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where, during market liberalisation, a one-of-a-kind fully-fledged transnational
concept of universal service was created. To provide for a full picture, and consid-
ering that the WTO is within the scope of the research, the chapter considers gen-
eralised concepts of universal service existing around the world. This historically
and geographically broadly based survey allows one to draw a conclusion about
the flexibility and adjustability of universal service as a regulatory instrument.

Chapters 3 and 4 of the book are practical ones and are reserved for a com-
prehensive study of two examples of the use of the concept of universal service
for the regulation of transnational markets for telecommunications services. The
objective is, on the one hand, to test the validity of the Polanyian theory of the
social embeddedness of markets at the transnational level and, on the other hand,
to examine the effectiveness of the universal service instrument for this. For trans-
national approaches to market regulation, the specific interpretations of the uni-
versal service concept in the law of transnational organisations are to be studied
in detail. An examination of both the WTO and the EU shall follow the same
structure. First, a political science-inspired investigation of the liberalisation pro-
cess is conducted in order to establish specific reasons for opening the market and
liberalising trade and for introducing regulation in the form of universal service.
Second, a legal analysis of the rules on universal service is carried out in order to
learn about the specifics of transnational regulation in the WTO and the EU, and
to be able to compare them later on, as well as to determine their shortcomings.
Third, for reasons of limitations in the scope of the study, a brief and incomplete
overview of the implementation of the universal service framework by Members
of each organisation is provided. These short country studies can be conceived as
evidence of the effectiveness and flexibility of the universal service instrument.
Each study of transnational regulation is followed with a critical appraisal of its
results, and Chap. 4 ends with a comparative consideration of two regimes in
question.

Chapter 5 draws on the insights from the foregoing chapters, especially on the
idea of the social embeddedness of markets. The underlying assumption is that if a
market for services of public interest needs to be embedded in society, the regula-
tion which ensures this embeddedness shall take into account the character and the
needs of society. Chapter 5 starts by arguing that society has evolved considerably
over the last decades, and describes the most significant changes. It then continues
by looking at whether and how the existing WTO and EU frameworks cope with
the challenges of the evolved surroundings. The central claim is, however, that the
regulation of a technology-intensive, rapidly developing market is ill-equipped
when using an instrument conceptualised decades ago for a very different market,
technological and societal environment. Drawing on this, the chapter examines the
general suitability of the universal service as a regulatory instrument for further
application. In conclusion, a reform of the concept of universal service is suggested
in line with the requirements of the changed communications environment and
for reasons of better and more effective social embeddedness of the telecommuni-
cations service market.

The concluding Chap. 6 brings together the findings of the book.
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Chapter 2

Liberalisation of Telecommunications
Services: Social Embedding of the
Liberalised Market as a Regulatory
Challenge

Abstract This chapter deals with the question what makes telecommunications
services so particular so as to explain their special regulatory treatment. It studies
why telecommunications services are considered to be services of public interest
by identifying what characteristics or values are attached to these services so as
to signify public interest in them. In this context, it further discusses traditional
models for telecommunications provision and regulation. The chapter draws on
the theory of social embeddedness of markets developed by Karl Polanyi and puts
both the existence of markets and the necessity of their regulation in a broader
political-economic context. The chapter focuses on the instrument of universal ser-
vice that is widely used for social embeddedness of liberalised competitive mar-
kets for telecommunications services. It studies its history and development as a
regulatory concept that is effective and flexible and can be used at different stages
of technological and market development. Various forms of universal service bear
witness to its responsiveness to various social needs in terms of Polanyi’s social
embeddedness thesis. The capability of socially embedding the telecommuni-
cations market with the help of the universal service regulatory concept is further
tested by studying whether and how it responds to social considerations.

Keywords Basic telecommunications ¢ Electronic communications « Market failure -
Network externalities + Public interest + Public service * Social embeddedness *
Technological convergence * Universal access * Value-added telecommunications
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2.1 Telecommunications Services as Services
of Public Interest

Telecommunications are considered by many to have a great and ever-growing
influence and significance in their everyday lives. This is reflected in the fact that
special legislative arrangements are often made in order to ensure the ubiquitous
presence of telecommunications infrastructure and the possibility for it to be used
by everybody. At the same time, such a regulatory distinction of telecommuni-
cations might seem puzzling: after all, more important goods like, for example,
bread are not subject to a special regulatory regime. Therefore, a justified research
question is what makes telecommunications so particular so as to explain their
special regulatory treatment.

In order to answer this question, the notion of services of public interest shall
be employed because telecommunications services are usually classified as such
and their special regulation is justified by their belonging to this group. Following
a brief outline on services of public interest, the general framework of their pro-
vision will be described. The general introductory part of this chapter ends with
theoretical elaborations on the social embeddedness of markets drawing on the
legacy of Karl Polanyi. This turn is perceived to be indispensable in order to put
both the existence of markets and the necessity of their regulation in a broader
political-economic context and to strengthen the argument for the regulation of
markets in the societal interest.

After that, the present chapter will focus on telecommunications services in an
attempt to identify what characteristics or values are attached to these services so
as to signify public interest in them. For this, it is necessary to clarify in more
detail the subject of the research, namely telecommunications services. Although
it would be difficult to find a person in the industrialised world who has never used
telecommunications services, the notion of what exactly they are is difficult to pre-
cisely define even for experts. Understanding telecommunications is complicated
by rapid and constant technological developments in this field, as well as the evo-
lution of the respective markets over the last couple of decades. After that, the tra-
ditional models for telecommunications provision and regulation will be discussed
and a brief conclusion will be made on the main findings.



2.1 Telecommunications Services as Services ... 13

2.1.1 Services of Public Interest

Services of public interest are one of the topics which, although well researched in
the scholarly literature, does not lose its popularity. Some of the obvious reasons
for the steady flow of publications! are globalisation, the liberalisation of the pro-
vision of certain public services under the influence of international trade and the
transfer of certain public interest obligations from the state to private actors and/or
international organisations.

The present section does not intend to provide any new insights into the under-
standing of services of public interest and/or their provision and regulation, but aims
at presenting a general theoretical framework for the subsequent conceptualisation
of telecommunications services as services imbued with a public interest and for
focused research into the regulation of their provision in liberalised markets.

2.1.1.1 Notion of Services of Public Interest

Many, if not all, national legal regimes developed special treatment for certain ser-
vices singling them out among market-provided services. Although influenced by
globalisation, regionalisation and the legislation of international organisations in
various fields and by other processes, the legal, economic and social roles and
functions of such services remain highly heterogeneous, reflecting the historical,
cultural, economic and political traditions of different countries.> In his mono-
graph, Krajewski characterised the situation with the definition of services of pub-
lic interest in a more or less integrated European system as “terminologically
varied, while the circumstances are comparable”. It can be safely assumed that
the terminological variety worldwide is even greater, while the content of the
terms and their regulation and circumstances of provision might still resemble
each other.*

Due to terminological diversity and because of the concept of the present study,
which limits itself to a comparison of only two legal frameworks for the regulation
of services of public interest, it would be only logical to turn to European and
WTO law in search for a more general definition. In the GATS the term, which is
usually associated with services of public interest, is “services supplied in the
exercise of governmental authority”, and it is defined as “any service which is

ITo the most recent publications belong van de Gronden 2009; Krajewski et al. 2009; Krajewski
2011; Szyszczak et al. 2011.

2Communication from the Commission to the Council and the European Parliament. Green Paper
on Services of general interest COM (2003) 270 final, p. 6.

3See Krajewski 2011, p. 8.
4Zacharias 2008, p- 59.
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supplied neither on a commercial basis, nor in competition with one or more
service suppliers” (Article 1:3(b) and (c) GATS). The precise scope of the named
provision remains contested among scholars as well as among government and
some WTO officials as there has been no coherent WTO practise in this regard.’

Although interpretations of this clause are not very manifold, their study and
discussion do not seem to be of much use for the present research. This section
aims at understanding what kinds of services can be subject to a special regulation,
while the definition provided by the GATS has a functional character and looks at
the mode of service provision. Thus, the GATS leaves the choice of both services
and of a special legal regime for them to its Members.

At the EU level, the terms “services of general economic interest” and “ser-
vices of general interest” are employed.® Both the content of and the relation
between these two terms have been studied extensively.” The findings can be sum-
marised as follows: “Services of general economic interest”, the term used but not
defined in primary law, correspond in most instances to public services and other
similar concepts of Member States, but refer in the first line to economic services.
The term “services of general interest” seems to be introduced in Commission
documents solely in order to account for both market and non-market services that
are subject to special national regulation.® However, both terms are rather vague,
based on a functional approach referring to modes of service provision, and are
not clearly delineated from each other.” Therefore, European law definitions also
cannot be considered satisfactory.

Extensive scholarly research offers a better framework for a holistic under-
standing of public services. In light of the fact that there is no uniform usage of
terms in the scholarly literature, which can be explained by the above indicated
diversity of legislative traditions as well as with difficulties in translating termi-
nology,!” the term “service of public interest” shall be employed in this study. It
represents an attempt to cope with the terminological complications and

SThe most thorough work on the interpretation of the term “services supplied in the exercise
of governmental authority” has been done by Adlung 2006; Krajewski 2003, 2009; Leroux 2006;
Zacharias 2008.

6See respectively Article 14, 106 para 2 TFEU, Article 36 ECFR and Communication from
the Commission to the Council and the European Parliament. Services of General Interest in
Europe, OJ C 281/3 of 26.09.1996; Communication from the Commission to the Council and
the European Parliament. Services of General Interest in Europe, OJ C 17/4 of 19.01.2001;
Communication from the Commission to the Council and the European Parliament. Green Paper
on services of general interest. COM(2003) 270 final of 21.05.2003; Communication from the
Commission to the Council and the European Parliament. White Paper on services of general
interest. COM(2004) 374 final of 12.05.2004.

7To name just a few recent studies, Franzius 2009; van de Gronden 2009; Krajewski 2011.
8See Krajewski 2011, pp. 74-107.

9Communication from the Commission to the Council and the European Parliament. Green Paper
on services of general interest. COM(2003) 270 final, No. 15-19.

10For a summary of terminological semantic complications see Krajewski 2011, pp. 9-10.
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varieties. Moreover, it allows an abstraction from the context of a particular legal
order and the placing of more emphasis on the commonalities between different
legal orders.!!

Despite different terminology, the services which fall under a special regulatory
regime are largely the same: medical services, education, the provision of utilities
(energy, water, sewage), social security and a few others. Natural questions there-
fore are why these particular services are singled out, and what features of these
services justify their special treatment. Surprisingly, there is little research on this
question.'?

A starting point for the discussion can be the obvious statement that services of
public interest, just as any other types of services, imply a legal relation of exchange
between the provider and the recipient.!3 Another common feature of such services
is that the necessity for their special status is recognised by the political process'*
and is based on a consideration of the kind of service involved.!> Most commonly,
the following theoretical approaches are used to justify the special legal status of
certain services: public interest, public goods and merit goods.

In employing the concept of public interest in order to explain the distinctive-
ness of services imbued with a public interest, policymakers'® assume that certain
services are essential not solely for the counterparts involved in the legal relation
of service provision, but for society as a whole due to a special interest attributed
to them. Yet, the use of the term “public interest” does not bring us much closer to
a solid definition of services of public interest, because the precise notion of public
interest, which is so frequently used by the legislature and the judiciary, has been
slipping away from scholars for decades. The consensus prevails that public interest
depends on political, economic and ideological conditions!” and at different times
and in different countries different services were considered to be associated with
it.!8 Therefore, an abstract definition of public interest is possible in the most
vague terms as the interest of a community or of all relevant stakeholders, but a
precise notion can only be provided on a case-by-case basis.!’

For other reasons see Scott 2000, p.-313.
12yan de Walle 2008, p. 258.

13A concise discussion of the notion of service in the relevant context can be found in Krajewski
2011, pp. 120-121.

4Krajewski 2011, pp. 121-124.
15Stone 1991, p- 26; Scott 2000, p. 312.

16The term “policymakers” is chosen as a neutral description of whoever determines the public
interest. Obviously, in different societies different groups may take this decision.

17See some of the accounts, trying to grasp the meaning and analysing the evolution of the term:
Bozeman 2002; Hantke-Domas 2003; Uerpmann 1999; Viotto 2009.

18Exemplary for the development of the notion of public service in the UK and the USA is Stone
1991, pp. 27-38.

19Hantke-Domas 2003, p- 186; Viotto 2009, p. 47.
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In an attempt to overcome this criticism, Krajewski convincingly singles out
one particular kind of public interest inherent in services of public interest: interest
in the regulation of the quantity and quality of the services supply in the market.?°
However, interest in regulating the quantity and quality of a service by itself is too
abstract and prone to arbitrary use because it does not relate to the type of service.
It cannot account for the special status of telecommunications services as com-
pared to accounting services or, to make a more elaborate example, the special sta-
tus of voice telephony as compared to videoconferencing, which are both
telecommunications services. Krajewski himself admits that public interest cannot
be defined ad abstractum and rests upon a value judgment.”! An additional crite-
rion is necessary to render the said public interest more precise in order to enable a
case-by-case examination. While in some countries the criteria for this circumstan-
tial examination can be found in their national laws,?? in other countries they were
developed by the judiciary. For instance, the US courts examine cumulatively
whether a service is requisite for the community’s level of civilisation or necessary
for its economic life, whether it has current or future widespread effects on the
community and whether the free market would not provide the relevant service to
significant segments of the community in sufficient quantity and quality.??

In the search for more generalised additional criteria, the economic literature
where concepts of public goods and of merit goods were developed and used to
justify services of public interest may be helpful.

The authorship of the public goods concept belongs to Paul Samuelson who
described them as “collective consumption goods which all enjoy in common in
the sense that each individual’s consumption of such a good leads to no subtrac-
tions from any other individual’s consumption of that good”.?* This feature of
public goods is usually referred to as non-rivalry and it is complemented by non-
excludability, meaning that it is impossible to exclude any individuals from con-
suming the good even if they have not paid for it.> This latter characteristic
creates a free-rider problem that discourages private actors from providing public
goods on the market in sufficient quantities (market failure). Therefore, for public
goods to be provided and distributed efficiently government intervention is neces-
sary in the form of either strict regulation or direct provision meaning that there is
a public interest in correcting the market failure.26

The application of the public goods concept to justify special regulations for
services of public interest was criticised on fundamental grounds.?’ It is built on

20Krajewski 2011, p. 130.

2l dem.

22For example, in Germany. See Viotto 2009, pp. 28-47.
23Stone 1991, pp. 31-32.

24Samuelson 1954, p. 387.

2SMankiw 2004, pp. 225-226.

26Samuelson 1954, pp- 387-389; Mankiw 2004, p. 226.

27 Anton 2000, pp. 8—11; Krajewski 2003, pp. 343-344.
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the assumption that some goods and services are inherently unmarketable and this
quality cannot be reversed. Yet, this assumption proved to be rebuttable: many
goods were converted from public to private as a result of technological develop-
ments and political decisions.?® Therefore, the public goods concept may serve as
a foundation for services of public interest only in very particular circumstances.

The concept of merit goods developed by Richard Musgrave® seems to offer a
more profound economic framework for understanding of services imbued with a
public interest; at the same time, it comes close to and complements the public
interest theory. Merit goods are commodities which are judged by the political
system of a society to be due to an individual or society on the basis of some con-
cept of need, rather than an ability and a willingness to pay.3° Merit goods should
not be confused with public goods. A good is considered to be public or private
because of its intrinsic characteristics (non-rivalry and non-excludability of con-
sumption). Merit goods’ special feature refers not to the particularities of their
consumption, but to the value judgement attributed to these goods. Therefore,
merit goods may be both private and public goods provided through government
intervention in the market by a method or at a level which disregards the actual
wishes of an individual consumer.3!

The concept of merit goods interferes with the premises of the classical
Western economic theory which builds upon the wishes and preferences of indi-
vidual consumers. On the contrary, it justifies budgetary governmental action on
behalf of the society in order to correct individual choices that may be distorted
for some reason (e.g. due to imperfect information or unsatisfactory provision by
the market).3? This aspect provoked criticism of the concept as paternalising con-
sumers and making illegitimate choices for them.>® While Musgrave explained
that interference with consumer sovereignty can be justified in certain cases in
democratic societies (e.g., by a better informed, knowledgeable group (adults) for
a worse informed one (minors) or by the interdependence of utilities),* his propo-
nents strengthened his argument with an ethical component of economic
thinking.?

In further developing his merit goods concept, Musgrave builds a bridge to
philosophical-ethical categories linking the existence of these goods and public

28K rajewski 2003, p. 344.

2Musgrave introduced the concept of a merit good/merit want in: Musgrave 1956.
30Compare Pulsipher 2007, p. 153.

31Ver Eecke 2007, p- 331.

32Head 2007, p. 118.

338ee, for example, McLure 2007, pp. 73-83.

3Musgrave 1956, pp. 37-38.

35Ver Eecke 2007, pp. 327-347.



