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Preface

For a long time in human history, the legal status of the child was not the focus of
attention by the state, government, international organisations and even family
itself. The child was not treated as an independent holder of rights but rather as a
more or less subordinate object of rights of the parents or guardians. More attention
began to be paid to children and their position just after the First World War, when,
thanks to the efforts and commitments of two sisters, Eglantyne Jebb and Dorothy
Buxton, the first Declaration of the Rights of the Child (1924) was adopted. This
document highlights a very important maxim that mankind owes to the child the
best that it has to give, which plausibly had far-reaching consequences for a further
improvement of the status of children in the world. After this first Declaration of the
Rights of the Child, the second one was adopted in 1959, and only in 1989 was the
first legally binding international document regarding children rights adopted as the
UN Convention on the Rights of the Child.

Since then, a quarter of a century has been passed, and the 19th Congress of the
International Academy of Comparative Law, which took place in Vienna from
20-27 July 2014, was a good opportunity to compare the experiences and results in
the implementation of the Convention in different parts of the world. Based on the
questionnaire, which is appended at the end of this book, authors from 21 countries
from all continents, except Africa, submitted national reports about the status of the
rights of the child in their countries. This book compiles these national reports,
which come from Australia, Canada, Croatia, Denmark, France, Germany, Greece,
India, Iran, Japan, Portugal, Romania, Scotland, Serbia, Solomon Islands, Spain,
the Netherlands, the UK, the USA, Uzbekistan and Venezuela. They were also the
bases for the general report that represents a synthetic overview of the topic.

On this occasion I would like to thank all national rapporteurs for their research
and commitment to the preparation of their reports, without which this comprehen-
sive and profound analysis and overview of the implementation of the Convention
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on the Rights of the Child in such diverse parts of the world would not be possible.
My gratitude also goes to Penny Booth, professor of Law (England), to whom I am
deeply indebted for her invaluable assistance in the linguistic revision of my general
report.

Novi Sad, Serbia Olga Cveji¢ Jancié¢
January 2015
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1 Introduction

Starting from a theoretical and legislative point of view, the importance of the
United Nation Convention on the Rights of the Child!? (New York, 20 November
1989) is very salient, having in mind the number of countries that have signed and
ratified this Convention. Namely, 195 countries® have so far signed and ratified the
Convention, while the USA and Somalia have started this process but still have not
finished. This Convention, which is among those with the highest number of ratifi-
cations, is the result of long-term and persistent international efforts in order to
improve the social, economic, health and legal position, and well-being of children
around the world.

'The general report is based upon the contribution of the 21 national reports from almost all con-
tinents (except from Africa) and covers the implementation of children’s rights in States Parties of
the Convention on the Rights of the Child, which submitted papers for the congress. Although at
the time of the congress more than 21 countries, through their national committee, have announced
their participation in the Congress, the only 21 mentioned countries submitted their reports. The
authors of national reports come from Australia (RITA SHACKEL), Canada (MICHELLE
GIROUX, CARMEN LAVALLEE), Croatia (NENAD HLACA, SANDRA WINKLER), Denmark
(CHRISTINA G. JEPPESEN DE BOER, ANNETTE KRONBORG), France (ADELINE
GOUTTENOIRE), Germany (STEFANIE SCHMAHL), Greece (ELENI MICHA), India
(VISHNUPRIYA YADLAPALLI), Iran (HABIB ALLAH AHMADI), Japan (YOSHIAKI
OHMURA), Portugal (MANUELA BAPTISTA LOPES), Romania (DANIELA-ANCA
DETESEANU), Scotland (FRANKIE McCARTHY), Serbia (NEVENA VUCKOVIC SAHOVIC,
IVANA SAVIC), Solomon Islands (JENNIFER CORRIN), Spain (GABRIEL GARCIA
CANTERO), The Netherlands (TON LIEFAARD, MACHTELD VONK), UK (JENNY
DRISCOLL), USA (NORA V. DEMLEITNER), Uzbekistan (IRODA DJURAEVA) and Venezuela
(ALBERTO BLANCO-URIBE). National reports have been written on the basis of the question-
naire drawn up by the general reporter, with the possibility of each author to add all that is consid-
ered to be important for the realisation of children’s rights in his/her country. The questionnaire has
not encompassed all rights of the child guaranteed by the Convention, but only several of them,
which author of the questionnaire deemed as essential and in some way of general value for chil-
dren. Some important issues in respect of children’s right are not included in the reports, such as
protection of the child in armed conflicts; protection of the child against prostitution, pornography
and prohibition of the sale of children; and protection of the right of the child through the possibil-
ity to bring a complaint before the UN Committee on the Rights of the Child, which are part of
separate Optional protocols to the Convention (Optional Protocol to the CRC on the involvement
of children in armed conflict; the Optional Protocol to the CRC on the sale of children, child pros-
titution and child pornography; and the Optional Protocol to the CRC on a communications proce-
dure), as well as some others, because it deserves much more spaces and may be a particular topic
for some of the Congresses that follow.

2Thereafter UN CRC, CRC or simply Convention.

3The last two are the State of Palestine which accessed to the Convention on 2 April 2014, avail-
able at the website https://treaties.un.org/Pages/ViewDetails.aspx ?src=TREATY &mtdsg_no=IV-
11&chapter=4&lang=en (access to the site on 1 July 2014) and South Sudan which accessed to the
Convention on 23 January 2015, available at the website https://treaties.un.org/Pages/ViewDetails.
aspx?src=IND&mtdsg_no=IV-11&chapter=4&lang=en (access to the site in May 2015).


https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11&chapter=4&lang=en
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11&chapter=4&lang=en
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11&chapter=4&lang=en
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11&chapter=4&lang=en
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These efforts date back to 1924, when the League of Nations adopted the
Declaration of the Rights of the Child, commonly known as the Geneva Declaration.*
However, many politicians, scholars and other persons and organisations concerned
with the rights and welfare of children deemed it insufficient and advocated the
adoption of a separate internationally binding document on this matter. This did not
happen until 1989, when the UN Convention on the Rights of the Child was adopted,
even though in the meantime (in November 1959) the UN General Assembly
adopted the second Declaration of the Rights of the Child. Although the govern-
ments of a large number of countries have realised that some measures and steps
should be taken in order to improve the position of children and to this end have
signed and ratified the Convention, it does not automatically mean that the position
of children worldwide will indeed be significantly and evenly improved.

Therefore, what are the practical effects of this international instrument in the
everyday life of children, are there any outcomes in terms of improvement of their
status around the world and the conditions under which they live in the 25 years,
since the Convention came into force? The great significance of the Convention is
evident firstly from the simple fact that the governments of the numerous countries
recognised that ‘in all countries in the world, there are children living in exception-
ally difficult conditions, and that such children need special consideration’® and
therefore were ready to undertake necessary measures for improvement of the rights
of the child in their countries. The first measure was signature and ratification of this
Convention. This was the preliminary step to further measures in the implementa-
tion of the provisions of the Convention. However, is that enough for any child to
live a better, safer and healthier life? The implementation and realisation of the
objectives of the Convention is a process that requires time, resources, efforts, and
first and foremost, the willingness to achieve them. Signature and ratification will
never be sufficient. Albeit this process is far from being completed, 25 years of the
life of the Convention is enough to make some comparative review of its implemen-
tation and some evaluations of the achieved results.

It is important to state that after its adoption by the General Assembly of the
United Nations (1989), there was and remains significant resistance to the
Convention. The most common objections and reasons for non-approval have been
directed to the limitation of parental rights and responsibilities owing to the allega-
tion that the child as a legal entity has too many rights and freedom, which weakened

4The Draft Declaration was created thanks to the efforts of Ms. Eglantyne Jebb and her sister
Dorothy Buxton, who, confronted with the horrors of World War I established in London the Save
the Children Fund. Later, in 1923, the International Union of Save the Children prepared a Draft
Declaration on the Rights of the Child, which then, in February 1924, Eglantyne Jebb submitted to
the League of Nations for approval. Declaration on the Rights of the Child was adopted on 26
September of the same year. See more at http://www.humanium.org/en/childrens-rights-history/
references-on-child-rights/geneva-declaration/.

5The UNCRC was adopted by resolution 44/25 of the General Assembly of the United Nation of
20. November 1989, entered into force of 2 September 1990, available at http://www.ohchr.org/en/
professionalinterest/pages/crc.aspx. Accessed 8 January 2014.

SPreamble of the CRC, recital 10.


http://www.humanium.org/en/childrens-rights-history/references-on-child-rights/geneva-declaration/
http://www.humanium.org/en/childrens-rights-history/references-on-child-rights/geneva-declaration/
http://www.ohchr.org/en/professionalinterest/pages/crc.aspx
http://www.ohchr.org/en/professionalinterest/pages/crc.aspx
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the position and authority of parents. However, these objections are not justified,
since the purpose of the Convention is, in the first place, to provide that ‘[S]tates
Parties undertake to ensure the child such protection and care as is necessary for his
or her well-being, taking into account the rights and duties of his or her parents,
legal guardians, or other individuals legally responsible for him or her, and, to this
end, (States Parties)’ shall take all appropriate legislative and administrative mea-
sures’.® Many other provisions of the Convention are also directed at the States
Parties, to which are imposed considerable commitments to undertake all necessary
measures to support the realisation of the guaranteed rights of the child in order to
‘[e]nsure to the maximum extent possible the survival and development of the
child’.’ The right to life, survival and development (Art. 6 CRC) is, at the same time,
one of the four principles on which the rights of the child are based. The other three
are prohibition of discrimination or right to nondiscrimination (Art. 2 CRC),' the
right to participation (Art. 12 and 13 CRC), and the right to have the best interests
of the child respected (Art. 3/1 CRC).

In order that implementation of the Convention would not be left to the goodwill
of the States Parties and, in particular, that the Convention would not eventually
become a ‘dead letter’, the Convention established a special body vested with a task
to monitor the implementation of it.!! This body is the Committee on the Rights of
the Child (thereafter Committee or ComRC), which consists of ten experts nomi-
nated by member states.'?

Member States are obliged, under the provisions of the Convention, to submit to
the Committee a report on the measures they have adopted in order to implement the
Convention and on the progress made in that regard. Reports should be submitted
every 5 years.”> A national report should include information on the measures
undertaken by the State Party in order to implement the Convention, as well as pos-
sible difficulties that affect the fulfilment of the obligations under the Convention
(Article 44 paragraph 2 of the CRC).

"Added by the author.

8 Article 3, paragraph 2 of the CRC.

% Article 6, paragraph 2 of the CRC.

10The CRC does not use the term of ‘right to nondiscrimination’, but this phrase is used in General

Comment No. 4 (2003) of the Committee on the Rights of the Child, adopted on the 33rd session
of the Committee, which took place from 19 May to 6 June 2003, no 1/6.

"'n Article 43 of the CRC, it is expressed very clearly: ‘For the purpose of examining the progress
made by States Parties in achieving the realisation of the obligations undertaken in the present
Convention, there shall be established a Committee on the Rights of the Child, which shall carry
out the functions hereinafter provided’.

12Each state party may nominate one person for the Committee, but the final election will be per-
formed by secret ballot from a list of persons nominated by States Parties (Art. 43 paragraph 3 of
the CRC). The mandate of the members of the Committee shall be for 4 years and they may be
reelected if they would be renominated (Art. 43 par. 6).

3 After the CRC entered into force, Member States were under obligation to submit their first
reports within 2 years and thereafter every 5 years (Article 44 paragraph 1, points a. and b.).
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2 The Definition of the Child under the National Laws
of the States Parties

The CRC defines the child as ‘[e]very human being below the age of eighteen years
unless under the law applicable to the child, majority is attained earlier (Article 1)’.
As for the definition of the child in the national laws of the States Parties which
submitted national reports, the prevailing situation is that there is no explicit, clear
and proper definition of the child as in the CRC (except for several countries, such
as the Republic of Uzbekistan, UK and Romania) but rather indirect definition
through the determination of the age of majority and the acquisition of full legal
capacity, which indirectly leads to conclusion that from that moment the person is
no longer a ‘child’.

In the Republic of Uzbekistan, the Law on Guarantees of the Rights of the Child
(2008) sets the legal definition of the child as a person below 18 years; in Romania,
the Law no. 272/2004 regarding the protection of the child defines ‘child’ as being
any person who is below the age of 18 and does not have full civil capacity; in the
UK, the Children Act 1989 Section 105 defines the child as ‘a person under the age
of eighteen’, while the Family Law Reform Act 1969 s1(1) states that ‘a person
shall attain full age on attaining the age of eighteen’ (England and Wales).!*

Apart from these few countries, for most of the others, mainly in the absence of
an explicit definition of the child, the notion of the child may be deduced from the
notion of majority. According to the submitted national reports, the child acquires
the age of majority in most cases at the age of 18. This is the case with Australia;
the Canadian province of Quebec (Article 153 of the Civil Code of Québec); Croatia
(Article 120, paragraph 1 of the Croatian Family Act); France, in which it is regu-
lated by the French Code Civil (Art. 388 Code civil frangais); Germany where it is
also regulated by the Civil Code (Section 2 of the Biirgerliches Gesetzbuch); India
(The Indian Majority Act); Portugal (Article 122 of the Portuguese Civil Code);
Scotland (Age of Majority Act 1969); Serbia (Article 37 of the Constitution and
Article 11 of the Family Act); Spain (Article 12 of the Constitution); and the
Netherlands (Article 1:233 of the Dutch Civil Code); and in Northern Ireland (under
the Children Order 1995 s2(2) and the Age of Majority Act 1969 s1(1)), the similar
provisions are in effect.

In few countries, the age of majority is lower than 18 (Iran) or higher (some
province and territories of Canada, Japan, Solomon Islands) than 18 years. For
instance, in Iran, the Civil Code (Article 1210, note 1) provides for the age of major-
ity for boys is 15 lunar years and for girls 9 lunar years.'® The issue of majority in
Iran is raised in connection with the age of maturity for marriage and has particular
importance since Article 1041 of Iranian Civil Code sets out that ‘[M]arriage before
the age of majority is prohibited’. Given that such a low age for marriage endangers
or may endanger development of children, especially girls, the human rights

14 See national reports, Uzbekistan, Romania and UK.
15 A lunar year is a slightly shorter than a solar year.
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defenders advocated for a change of this provision in order to raise the threshold for
marriageable age. Their efforts were rewarded, so the threshold for girls was raised
to 13 and for the boys to 15 years. Even this modest success is compromised by the
power of the child’s guardian (i.e. his or her father or paternal grandfather, who are,
ex lege, the guardians of the child) to consent to marriage of the girl or boy before
reaching these ages, if it is, according to their perception, in the child’s best
interest.!'

In several Canadian provinces, such as British Columbia, New Brunswick,
Newfoundland, Nova Scotia and the three territories, majority is attained at the age
of 19 years,!” while under the Japanese Civil Code (Article 4), the age of majority is
20, but the notion of the ‘child’ and ‘minor’ differs.!® The specific statutes regulate
different age threshold for some rights or obligations of the child.

In the Solomon Islands, the age of majority is not regulated by statute, although
the Child’s Rights Bill had been drafted in 1993, but still not enacted. Hence, the
age of majority is governed by the common law (which is in force in the Solomon
Islands) under which the age of majority is 21, while the Child’s Rights Bill (drafted
in 1993, but still not enacted) provides for 18 years as the age of majority." In the
USA, there is no general rule that regulates the age of majority because the compe-
tence to regulate this issue is divided between the federal and states governments.
Although most people deem 18 years as the age of majority, in select areas the
specific age at which the child is legally considered an adult varies depending on the
context.”’ In Venezuela under Organic Law for the Protection of Boys, Girls and
Adolescents (2007), a distinction is made between the child and adolescent. The
child is a person under the age of 12, while an adolescent is person older than 12 but
younger than 18 (Article 2 of the Organic Law).*!

In addition to this universal notion of majority (where applicable) as the bound-
ary of childhood, after which starts the period of adulthood and the child acquires a
full legal capacity, there is the so-called qualified capacity of the child for the enjoy-
ment of specific rights and protection or for the responsibility, if the child commit-
ted a tort or crime, in which cases the age limit for this ‘qualified capacity’ is less
than 18. This ‘qualified capacity of the child’ is governed by different statutes in
different areas of law and differs from country to country, as regards the terms, the
ages and the like. In some national reports, it is emphasised that terminology for a
minor child is not uniform and that some statutes use the term ‘the child’ for an
underage child until the child reaches some specified years, and then after that
period use the term of younger minor, older minor, and then juvenile, adolescent
and other similar words, according to the specific years provided for in respective
national legislations.

1*National report, Iran.

17National report, Canada, 3.

'8 National report, Japan, 1

1 National report, the Solomon Islands, Personhood and Age of Majority.
20National report, USA, 1.

I National report, Venezuela, I1/2.
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3 Legal Instruments Devoted to the Rights of the Child

Member States regulate the rights of the child through constitutional guarantee
(basic rules and principles), family law legislation and provisions on children’s
rights, which can be found in the other statutes that govern special areas of law
(‘sectoral laws’), and, finally, through special statutes on the rights of children.
However, although the implementation of the CRC through enactment of a special
statute dedicated only to the rights of the child is very desirable,? it is very interest-
ing that there are not many countries that had acted in this way. Enactment of special
statutes on the rights of the child in each State Party would be very welcome by the
ComRC with regard to need to ensure global and equal application of the CRC for
all children on whole territory of the States Parties, as expressed by the ComRC in
the comments addressed to some countries.”

Such a special statute is enacted in Spain (the Organic Law on the Legal
Protection of Minors from 15 January 1996), in Romania (the Law no. 272/2004
regarding the protection of the child), in Venezuela (the Organic Law on the
Protection of Boys, Girls and Adolescents, 2007, as well as the law on special pro-
cedures in the field of family protection of boys, girls and adolescents, 2010), and in
Uzbekistan (the Law on Guarantees of the Rights of the Child no 139, from 7
January 2008).%*

There are also two drafts of similar legal acts, which were prepared but still not
enacted (in Serbia, Draft of the Act on the Rights of the Child 2011, and in Wales,
the Rights of Children and Young Persons Measure 2011), while in Scotland, the
Children and Young People Act is enacted in 2014, but will come into force in the
next 2-3 years.”

4 Best Interests of the Child

Best interests of the child is one of the four core principles of the CRC.?® Although
this is not a new principle, the CRC, we would say, for the first time, puts a strong
emphasis on its importance and need to its universal, holistic and comprehensive

22 “The Committee welcomes the development of consolidated children’s rights statutes, which can
highlight and emphasise the Convention’s principles. But the Committee emphasises that it is
crucial in addition that all relevant ‘sectoral’ laws (on education, health, justice and so on) reflect
consistently the principles and standards of the Convention’; see general comment of the
Committee on the Rights of the Child, no. 5 (2003) (General measures of implementation of the
Convention on the rights of the child, paragraph 22). General comments adopted on the 34th ses-
sion of the Committee, which took place 19 September 2003.

23 See, for instance, national report Australia, III; national report Canada, Preliminary Remarks;
national report the Solomon Islands, Conventions and Protocols; national report UK, Introduction.

24 See national reports of respective countries.
% See national reports of respective countries.

26 See more about the topic in Jacqueline Rubellin—Devichi, ‘The Best Interests Principle in French
Law and Practice’, International Journal of Law and Family 8/1994, Philip Alston, ‘The Best
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application when child’s issues are at stake. The CRC explicitly mentions the best
interests of the child in eight articles: 3/1, 9/1 and 9/3, 18/1, 20/1, 21/1, 37/c, 40/2
(b), iii and 40/4.

In Article 3/1, it is provided that the best interests of the child shall be a primary
consideration in all actions concerning children, no matter ‘whether undertaken by
public or private social welfare institutions, courts of law, administrative authorities
or legislative bodies’. Family surroundings are not mentioned. A content of this
principle is clearly elaborated neither by the Convention nor by any other similar
international document. This is very often raised as a problem and objections are
raised regarding the application of this principle and the Convention itself. However,
such a task and efforts to define a full and precise content of the best interest prin-
ciple would be very problematic to achieve and, in addition, unfruitful. Why is it so?
First of all, because this principle is very complex and should be very broadly
applied on a case-by-case basis. This means that the best interests of the child should
be taken into account in all situations where the child’s rights are decided upon, no
matter which field of (sectoral) law is at stake, and in each situation, all concrete
circumstances of the case should be considered and assessed. All these situations
and circumstances cannot be predicted in advance. Secondly, as it is stressed by the
Committee, “The best interests of the child is a dynamic concept that encompasses
various issues which are continuously evolving’.?” This dynamism and evolving
concept of the best interest principle is often neglected.

Despite all the difficulties in defining the content of the best interest of the child,
the Committee adopted ‘General Comment No. 14 (2013) on the right of the child
to have his or her best interests taken as a primary consideration’ in which it points
out, inter alia, the following parts: ‘Legal analysis and links with the general prin-
ciples of the Convention (IV)’ and ‘Implementation: assessing and determining the
child’s best interests (V) . This Comment should serve as a useful guide for States
Parties, i.e. its authorities, while applying the Convention and could be helpful in
providing a better understanding of the new position of children as the holders of the
rights proclaimed and guaranteed by the Convention and as ‘a framework for assess-

Interests Principle: Towards a Reconciliation of Culture and Human Rights’, International Journal
of Law and Family 8/1994, J. Eekelaar, ‘The Interests of the Child and Child’s Wishes: The Role
of Dynamic Self-Determinism’, International Journal of Law and the Family 8/1994, U. Basset,
The Changing Standard of the ‘Best interest of the Child’ and its Impact on the Exercise on
Parenting and on Children, International Journal of the Jurisprudence of the Family, Volume
2/2011, R. Farrugia, Challenges in Balancing Parental Rights and the Child’s Best Interests: A
Preliminary Analyses of the Malta Divorce Referendum, International Journal of the Jurisprudence
of the Family, Volume 2/2011, U. Novakovic, Najbolji interes deteta - Zajednicko vrSenje
roditeljskog prava (The Best Interests of the Child — Joint Exercise of Parental Rights) Pravni Zivot
(Legal life) no.10/2011, V. Vla8kali¢, Problem odredjivanja najboljeg interesa deteta (‘The Best
Interests of the Child’ — Problem of Definition), Anali Pravnog fakulteta u Beogradu (Annals of the
Law Faculty in Belgrade), LX, 1/2012.

?’General Comment No. 14 (2013) on the right of the child to have his or her best interests taken
as a primary consideration (art. 3, para. 1), Adopted by the Committee at its 60-s session (14
January—1 February 2013), paragraph 11.
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ing and determining the child’s best interests’ without of intention to prescribe what
is best for the child in any given situation at any point in time.?®

The expression ‘primary consideration’ according to the Comment of the
Committee means ‘that the child’s best interests may not be considered on the same
level as all other considerations’, i.e. have high priority due to the special situation
of the children, such as dependency, maturity, legal status, and, often,
voicelessness.”

In addition to the right of the child to have his or her interests taken as a primary
consideration in all actions, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best
interests of the child must also be taken into account in case of separation of the
child from his or her parents. Namely, Art. 9 CRC provides that ‘the child shall not
be separated from his or her parents against their will, except when competent
authorities subject to judicial review determine, in accordance with applicable law
and procedures, that such separation is necessary for the best interests of the child’.*
Having in mind Art. 3 CRC, the best interests of the child shall also be a primary
consideration here.

Something similar is regulated in Art. 20/1 which mentions the best interest of
the child when the child is temporarily or permanently deprived of his or her family
environment, or when in his or her best interests cannot be allowed to remain in that
environment, the child shall be entitled to special protection and assistance provided
by the State. Thereupon, the best interests of the child is to be taken into account
under Article 40/2 (b), iii, if the child is alleged as or accused of having infringed
the penal law, in which occasion he or she should have at least a guarantee that the
matter will be ‘determined without delay by a competent, independent, and impar-
tial authority or judicial body in a fair hearing according to law, in the presence of
legal or other appropriate assistance and, unless it is considered not to be in the best
interest of the child (emphasised by the author), in particular, taking into account his
or her age or situation, his or her parents or legal guardians’. In the same Atrticle,
paragraph 4 mentions thewell-beingof the child in the context of a variety of disposi-
tions, which shall be available to the competent authority in order to ensure that
children are dealt with in a manner appropriate to their well-being and proportionate
both to their circumstances and the offence.

Only Article 18/1 regulates that the best interest of the child has to be taken into
account in family law relations, well, not only when someone out of the family
decides on children rights but also when the child’s parents or guardians do so, since
they have the primary responsibility for the upbringing and development of the
child, and therefore the child’s best interests should be their basic concern. Thus,
this Article regulates the common responsibilities of both parents (or of the child’s
legal guardians) for the upbringing and development of the child, in which case the
best interests of the child will be their basic concern.

2Ibidem.
2See General Comment No. 14, paragraph 37 and 39.
Emphasised by the author.
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However, in the field of adoption, CRC uses stronger criterion when regulating
this issue, using the wording that the best interests of the child shall be the para-
mount consideration (Art. 20/1).

In the Model Family Code,' as well as in the Principles of European Family Law
Regarding Parental Responsibilities,* the best interest principle is considered also
in the ambit of parents—children relations. The Model Family Code proclaims that
in all matters concerning these relations, paramount regard must be given to the best
interests of the child (Article 3.1). Schwenzer underlines that the child’s best inter-
ests are neither merely one of many considerations nor a primary consideration but
the primary consideration.*® As the author explains, this does not mean that interests
of the child’s parent should not to be taken into account but that, in cases of conflict-
ing interests, the child’s interests always should take priority. In the Principles of
European Family Law Regarding Parental Responsibilities, the emphasis is also put
on the request that the best interests of the child in all matters concerning parental
responsibilities (emphasised by the author) should be the primary consideration.
Thus, the best interests of the child should always be ‘the decisive criterion’.’* In
neither of the two mentioned is the content of this principle discussed in detail. It is
explained that the principle is a changing notion and as such depends on many fac-
tors, for instance, the prevailing values of the concerned society as regards children,
and then the individual situation of each child regarding the age, maturity, personal-
ity, needs, abilities, etc.?

The best interests principle is represented in all respective States Parties, but as
might be expected, not with the same understanding and content. There are great
differences between the national legislations regarding protection of children and
their well-being, although all of them have ratified the CRC and thus undertook
international commitments to recognise the rights of the child, based on the four
core principles, and to provide protection of the child and his or her legal position
as a holder of these rights.

The way of promotion of the best interest principle varies. From the submitted
National reports can be seen that this principle is constitutionally promoted and
guaranteed as a general principle only in the Constitution of Venezuela (1999),
while in other countries, it is promoted and guaranteed indirectly. The Constitution
of Venezuela proclaims (in Art. 78) that ‘[T]he State, families and society shall
guarantee full protection of children and adolescents as an absolute priority, taking
into account their best interests in actions and decisions concerning them...”.* In

31, Schwenzer, in collaboration with M Dimsey, Model Family Code from a Global Perspective,
Intersentia, 2006, p. 92, Article 3.1.

2K. Boele-Woelki, F. Ferrand, C. G. Beilfuss, M. Jéanterd-Jareborg, N. Lowe, D. Martiny,
W. Pintens, Principles of European Family Law Regarding Parental Responsibilities, Intersentia,
2007, p. 34 Principle 3.3.

1. Schwenzer, op.cit.
K. Boele-Woelki and other, op. cit. p. 38.
3Tbidem.

3 National report, Venezuela.
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addition, the Venezuelan Constitution guarantees every person the enjoyment and
exercise of human rights, respect of which is mandatory for public authorities, if
they (i.e. human rights) contained in treaties signed and ratified by the Republic
(emphasised by the author) or any laws developing the same (Art. 19). Thereupon,
the Constitution explicitly enshrines the precedence of international treaties con-
cerning human rights over the national laws (Art. 23).%7

In the Serbian Constitution (2006), the best interests of the child is also constitu-
tionally promoted, not as a general principle but related to the deprivation of paren-
tal rights, which can occur only if it is in the best interest of the child (Article 65 of
Serbian Constitution).*® However, in several countries, this principle has become
constitutionally guaranteed, implicitly, through the constitutional provisions gov-
erning primacy of ratified international treaties over national law, which therefore
apply directly or through decisions of the national Supreme Court, which approves
direct application of the CRC, or just through the judicial practice of the courts of
lower jurisdiction, which protect the best interests principle enshrined in the differ-
ent areas of national legislation.

In France, the Supreme Court admits direct application of Article 3 of the CRC,
which, as already mentioned, concerns the best interests of the child and very
severely supervises decisions of the lower courts in that regard.** In the Solomon
Islands, where the welfare principle may be in collision with the patriarchal values
and customary laws, the courts strive to promote the welfare principle through case
law.** In other countries, the best interest of the child is mostly enshrined in the
Family Code, Civil Code and similar statutes which regulate some specific field of
legal relations (labour law, for instance, and other legal provisions which regulate
protection of children and juveniles at risk, Roma children, disabled children, and
so on). That is the case in Canada,*! Japan, Greece, Portugal, Romania, Serbia (in
addition to the constitutional provision), Scotland, the Netherlands, UK, USA,
Uzbekistan and Venezuela.*

3 Article 23 of the Venezuelan Constitution reads: ‘The treaties, pacts and conventions relating
human rights which have been executed and ratified by Venezuela have a constitutional rank, and
prevail over internal legislation, insofar as they contain provisions concerning the enjoyment and
exercise of such rights that are more favourable than those established by this Constitution and the
laws of the Republic, and shall be immediately and directly applied by the courts and other organs
of the Public Power’, available at http://venezuela-us.org/live/wp-content/uploads/2009/08/consti-
tucioningles.pdf. Accessed 24 May 2014.

3 Although the Serbian Constitution (2006) in Art. 64 contains a special provision dedicated to the
rights of the child, it has been omitted to proclaim the best interest of the child as a general consti-
tutional principle.

% National report, France.

40National report, the Solomon Islands.

4l Canadian report refers mostly to the legislation of Quebec.
“2National reports of respective countries.
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