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Part I: Freedom of Information
in Theory



1

Introduction: Why Evaluate the
Impact of Freedom of Information,
and How?

How often do we go back and evaluate whether a
policy which went through a couple of years ago actu-
ally achieved the objectives which were claimed for
it at the time it was formulated? The answer is very
rarely. We ought to do it a lot more. (Sir Richard
Wilson, Head of the Civil Service, addressing a civil
service conference in 1998: quoted in Talbot 2003)

Systematic evaluation of Freedom of Information

This book is the first systematic evaluation of the impact of Freedom
of Information (FOI), anywhere in the world. Given the rapid spread of
FOlI, it is surprising that there has not been more systematic study of its
effects. There is little academic literature on FOI, and most of the books
are by lawyers, offering commentaries on the legal texts, rather than by
political scientists analysing its effects.

In the absence of research FOI proponents have developed an ambi-
tious set of expectations about what FOI can deliver, matched by an
exaggerated set of fears expressed by its opponents. Our purpose is to
test both sets of expectations against the realities of how FOI works in
practice.

The lack of research on FOI is surprising given how rapidly it has
spread across the world. Britain is a relative latecomer, part of the ‘third
wave’ of countries that introduced FOI after the democratic revolu-
tions of the 1990s. The first wave consisted of two pioneers: Sweden,
whose access laws date back to 1766, and the USA, which legislated in
1966. In the second wave a few other European countries followed suit,
together with Australia, Canada and New Zealand in 1982. The third

3



4 Impact of the Freedom of Information Act

wave includes the UK and most other advanced democracies: 26 of the
30 OECD countries now have FOI laws. But it also includes large num-
bers of new and emerging democracies, so that some 75 countries world-
wide now claim to have FOI (Banisar 2006: 6).

Why has there been so little research on FOI? Perhaps one reason is
that it is automatically assumed to be a ‘good thing’. Our study asks,
good for what?

What are its main effects? What are its side effects, and does it have
any damaging effects? To analyse good for what, we ask what FOI is
intended to achieve: what are its policy objectives? We then assess to
what extent it has delivered these objectives.

This is what we mean by ‘systematic evaluation’: a study that analyses
the extent to which FOI achieves its declared objectives, and that uses a
battery of different research methods to do that. Our own study begins
with an analysis of the policy objectives of FOI, in Chapter 2, and goes
on to explain our research methods in Chapter 4.

The need for more systematic studies is being increasingly recognised,
nationally and internationally. Intergovernmental bodies like the EU,
OECD, UNDP and World Bank, and non-state actors like the Open
Society Institute have been strong promoters of FOI (Ackerman and
Sandoval-Ballesteros 2006: 122). But they are becoming concerned that
many of the laws passed in response to international pressure are ‘paper
laws’, with little usage and no impact (Open Society Justice Initiative
2006; Relly and Sabharwal 2009: 154). Hence the interest in developing
means of evaluating whether FOI laws are properly administered, with
independent appeals systems etc. (Islam 2003; OECD 2005: 6). But even
laws which are reasonably well administered have not been subject to
any evaluation to see whether they are having their desired effects. That
is the purpose of our study: to evaluate the extent to which the UK FOI
Act is achieving its intended objectives.

The systematic evaluation of government policy

Interest in policy evaluation emerged in the 1960s and 1970s, and
quickly led to a burgeoning literature (for summaries see Dolbeare
1975; Palumbo 1987; Rist 1995). In the UK, pressure for more regular
systematic evaluation of new policies, or ‘post-legislative scrutiny’,
has come from Parliament in the last five years. The initiative came
first from the House of Lords Constitution Committee, in their 2004
report, The Legislative Process (House of Lords Constitution Committee
2004). This was followed by a Law Commission Report in 2006 and
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a government White Paper in 2008 (Law Commission 2006; Office of
the Leader of the House of Commons 2008). We do not seek to review
this literature, but to place our evaluation within it. There are four ways
in which our study is a systematic evaluation of a government policy.

First, we cover both dimensions of policy evaluation. Evaluation
research addresses both how a policy may be measured against the goals
it sets out to attain and the actual impact of the policy (Parsons 2005:
545; Weiss 1998: 4). This is also the approach endorsed by the UK govern-
ment in its White Paper, which describes the need for ‘an assessment of
the effects of the legislation relative to its stated objectives’, or ‘how the
legislation is working out in practice’ (Office of the Leader of the House
of Commons 2008: 10). Our main purpose is to evaluate to what extent
FOI has achieved its objectives. This is classic policy or ‘goals-based’
evaluation, as described by Sir Richard Wilson in the epigraph to this
chapter, and in the academic literature:

Policy evaluation research is the objective, systematic, empirical
examination of the effects ongoing policies and public programmes
have on their targets in terms of the goals they are meant to achieve.
(Dye 1987: 351, quoted in Parsons 2005: 545)

But our secondary purpose is to evaluate the impact of FOI on Whitehall,
and whether it has affected any of the key features of the Whitehall
model. This part of our evaluation asks whether FOI has had side effects, a
line of interrogation which is a part of comprehensive evaluations (Weiss
1998: 129).

Second, it is a ‘summative’ as opposed to a ‘formative’ evaluation.
Sometimes an early evaluation is conducted during the implementa-
tion stage (‘formative evaluation’) to help improve the implementation
process. Early reviews of FOI laws abroad have been in this mould, for
example, in Australia, Canada, New Zealand and Ireland (see respec-
tively Senate Standing Committee on Legal and Constitutional Affairs
[Australia] 1987; Standing Committee on Justice and Solicitor General
[Canada] 1987; Information Authority [New Zealand] 1985; and High
Level Review Group on the Irish Freedom of Information Act 1997
2002). The UK Act has also been subject to two formative evaluations.
The Constitutional Affairs Select Committee (CASC) reviewed progress
towards implementation in 2004 and the first year of the Act’s operation
in 2006 (CASC 2004; 2006). Summative evaluations take place after the
implementation phase in the policy cycle, and seek to measure how the
policy has impacted on the problems it was meant to address (Cabinet
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Office 2003: 5; HM Treasury 2003: 45; Palumbo 1987: Fig. 1.1; Rossi
and Freeman 1993: 215). The House of Lords Constitution Committee
(2004: para. 180) stated that post-legislative scrutiny should normally
be carried out within three years of the legislation’s commencement or
six years after its enactment. Our evaluation took place from 2007 to
2009, three to four years after the Act came into force.

‘Formative’ evaluation has a second meaning in the literature
(Cabinet Office 2003: 4). Where summative evaluation asks whether a
policy has achieved its objectives, formative evaluations can ask why
a policy has or has not had a given impact. Our evaluation is mainly
summative, but we find that the two questions are not entirely distinct
and drill down into the reasons why FOI has or has not achieved its
objectives.

Third, the evaluation is systematic in that a variety of methods is
used to interrogate our research questions. This is ‘paramount’ in rigor-
ous evaluations (Cabinet Office 2003: 3; Weiss 1998). As described in
Chapter 4, our methods interrogate civil servants, who administer the
legislation and are affected by it; FOI requesters, who use the legisla-
tion; the case law of the Information Commissioner and Tribunal, the
regulators; and the media, who report the outcomes of requests to the
public at large.

Finally, we analyse both the outputs and outcomes of FOI. Definitions
of outputs and outcomes vary, but in principle the difference is one
between immediate results of government policy and the final impact
of these policies. The former are outputs, the latter are outcomes.
Transparency and accountability are closer to outputs of FOI; public
trust in government or public participation, for example, are closer to
outcomes. One important difference is that whereas it is reasonable
to hold government responsible for outputs, it is harder to hold them
responsible for outcomes, because these may be influenced by many
other factors beyond government’s control (OECD 2009).

Difficulties of evaluation 1

Any ‘goals-based’ evaluation must first ascertain the objectives of the
legislation. That is what we set out to do in Chapter 2. It was not entirely
straightforward. The UK FOI Act does not have a purpose clause, unlike
Australia and New Zealand (see Hazell 1999: para 4.1). The lack of clear
objectives is not unusual among government policies, which often have
multiple objectives, some of which may be inconsistent, and which
may also include elements of wishful thinking. Failure to articulate
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clearly the objectives of a new policy may sometimes reflect political
artfulness as well as simple oversight.

In the case of FOI it was oversight. It was assumed that FOI was a good
thing, which required no separate justification. So to find the justifica-
tion we went to all the background documents which preceded and
supported the legislation. In this we were following the government
guidance on post-legislative scrutiny, which states that a law’s objectives
can be found in a variety of places:

including the Explanatory Notes on the Bill, any Impact Assessment
(formerly Regulatory Impact Assessment), ministerial speeches (in par-
ticular, on the floor of either House) and in other policy documents.
(Office of the Leader of the House of Commons 2008: 9)

Lord Steyn (2001: 71) and the Lords Constitution Committee (2004:
para. 176) give particular prominence to the Explanatory Notes for
a statement of an Act’s objectives. In the case of the FOI Act, the
Explanatory Notes refer the reader back to the 1997 White Paper to find
the purpose of the Act (Home Office 2000). The objectives set out in the
White Paper will thus be given due weight. Lord Falconer (2005) pro-
posed looking at three performance indicators: authorities’ compliance;
the citizen’s experience of using the legislation, including whether it
helps them make decisions about public services; and perceptions of the
impact of the legislation.

Is there awareness of freedom of information? Is it growing? Are
people using their information rights? Do people see evidence of
greater openness? Is that greater openness making a difference to
people’s experience of being a citizen, and to the way government
is doing its job on their behalf? Is decision-making by government
getting better?

We have mostly drawn on the Cabinet Office 1997 White Paper, the
Home Office 1999 Green Paper, parliamentary debates and ministerial
speeches to identify the intended objectives. Chapter 2 sets out the dif-
ferent objectives which are mentioned in these documents, including
the number of mentions for each, and ranks them as follows:

¢ Increasing the openness and transparency of government
¢ Increasing the accountability of government
e Improving the quality of government decision-making
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* Improving public understanding of government
¢ Increasing public trust in government
¢ Increasing public participation in government.

These six objectives provide the framework for our policy evaluation. In
Part 2 of the book there are six separate chapters analysing the extent
to which FOI has delivered each of these objectives. To anticipate our
conclusions, we find that the first two objectives have been realised, but
the last four objectives have not.

Unintended or negative consequences are covered too: for each
objective we ask whether FOI has had a positive or negative impact.
A second major strand in our study looks specifically at the impact of
FOI on Whitehall, since many of the concerns about negative impacts
focused on damage to the efficiency and effectiveness of the working
of Whitehall. This required us also to identify the key pillars of the
Whitehall model. For the purposes of this study, Chapter 3 identifies
the following key features:

e The culture of secrecy

e Civil service neutrality

e Ministerial accountability to Parliament
e The Cabinet system

¢ Effective government.

These five features provide the framework for our evaluation of the
impact of FOI on Whitehall. Part 2 of the book also contains separate
chapters analysing the impact of FOI on each of these five features.
We find that none of the five features has been adversely affected by
FOL. The pillars of the Whitehall model remain in place.

Difficulties of evaluation 2

The next difficulty in any evaluation study is working out whether
perceived changes can properly be attributed to the policy in question,
rather than to extraneous factors. So in the chapters in Part 2 of the
book we follow a common pattern. We ask first whether there has been
a change: for example, is there greater openness and transparency?
We next try to assess how significant is the change, using quantitative
measures where possible. And we then lay out all the other causal fac-
tors which might have contributed to the change, and try to separate
out the specific contribution of FOI.
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None of this is easy. Freedom of Information has been introduced
at the same time as a range of other initiatives intended to open up
the policy-making process in Whitehall, to make government more
accountable, to improve the delivery of public services and make them
more responsive to the needs of citizens. These include:

e The 1999 White Paper on Modernising Government (Cabinet Office
1999a), to introduce more open, participatory and evidence-based
policy-making.

e Public Service Agreements introduced as part of the 1998 Compre-
hensive Spending Review, to link public spending to key perform-
ance targets and tighten accountability for their delivery.

e Focus on delivery, as found in Reforming Our Public Services — Putting
Principles into Practice (Office of Public Services Reform 2002), and
later driven by Sir Michael Barber’s Delivery Unit.

e Focus on making public services more responsive to the citizen,
driven by Sir David Varney’s 2006 Service Transformation review
(Varney Review 2006).

There has also been a powerful set of external forces adding to the
pressures for greater openness and disclosure. Chief among these is
Parliament. Parliament continues to bombard the government with
parliamentary questions (PQs), whose number rose from about 42,000
in 2001-02 to around 63,000 in 2006-07 (House of Commons Library
2008). Select Committees, with better resources and core tasks conduct
more searching inquiries to which government has to respond (Liaison
Committee 2003; Modernisation Committee 2002). MPs send huge
amounts of correspondence to ministers, all generating replies. The
reformed House of Lords is also much more effective in calling the gov-
ernment to account (Russell 2009).

The modern media also add enormously to the pressures for greater
openness. The 24/7 news cycle and the proliferation of media outlets
has meant that ministers are in constant demand to be interviewed on
news programmes of all kinds. The rise of blogs and digital democracy
has created yet more pressure for openness, and more outlets for circu-
lating information, including leaks. Unauthorised leaks continue to be
an important means of disclosing sensitive or embarrassing information,
which is frequently but wrongly attributed to FOI. Sometimes the con-
flation is understandable: consider the leak in spring 2009 to the Daily
Telegraph of the details of MPs’ expense claims, information being
prepared for disclosure under FOI (and released by Parliament in June).



