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   Foreword   

 Advances in  information technology   and biosciences have undoubtedly provided 
for a better information infrastructure and quality of life for many people, but at the 
same time they brought with them a number of new challenging regulatory issues. 
The legal response to these developments has been a subject of global controversies 
and litigations in numerous courts and still remains an unresolved issue. In addition, 
a relatively new phenomenon is occurring in the fi eld of scientifi c and technology 
regulation: constitutional provisions in general and fundamental rights in particular 
are increasingly considered by courts as a measurement for determining potential 
threats and impacts deriving from scientifi c and technology issues. This increasing 
trend is quite evident not only from the growing scholarly works highlighting the 
human rights dimension on techno-scientifi c aspects but also from a relevant and 
expanding number of international documents “laying down principles to guide and 
regulate technological development that are openly based upon human rights 
norms”. 1  

 This book investigates the confl ict between technology, scientifi c advances and 
fundamental rights principles proposing alternative strategies and best practices for 
accessing and using  informational   assets. 

 Based on these premises, the manuscript aims to offer a critical and comparative 
analysis of the impact of science and technology on the rights of the individuals 
considering alternative regulatory regimes for digital and information goods. This is 
an increasingly complex area of regulation with a specifi cally global dimension and 
involving problems which cannot be resolved at the level of individual states. In this 

1   See Roger Brownsword and Morag Goodwin, Law and Technologies of the Twenty-First Century 
226 (2012). Among these relevant documents, see e.g. some recent reports issued by different 
Special Rapporteurs appointed by the United Nations Human Rights Council. See United Nations 
General Assembly, Human Rights Council, Report of the Special Rapporteur in the Field of 
 Cultural Rights : The Right to Enjoy the Benefi ts of Scientifi c Progress and its Applications, Farida 
Shaheed, U.N. Doc. UA/HRC/20/26 (14 May 2012); United Nations General Assembly, Human 
Rights Council, Commission on Human Rights, Report by the Special Rapporteur on the Promotion 
and Protection of the Right to Freedom of Opinion and Expression, Frank La Rue, U.N. Doc. A/
HRC/17/27 (16 May 2011). 
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context, the book aspires to identify and design a map of the changing nature of law 
and rights in the face of emerging issues in science and technology, discerning when 
rights are under stress and when they must be reasserted. 2  To achieve this goal, it 
covers a wide variety of issues – both theoretical and practical – exploring emerging 
controversies at the crossroads of law, science and technology ranging from patent 
implications in the area of personalized or precision medicine, to copyright and free 
speech issues arising on the Internet, to legal and ethical concerns surrounding new 
discoveries in the biosciences. In this scenario, the main objective of the book is to 
seek a better understanding of the role of law in the global regulation of innovative 
technologies. The overall approach will be to seek provocative parallels and analo-
gies between the regulative rules of technologies for the biological and communica-
tive fi elds: the so-called “ meta-technologies   of information”. 3  This objective will be 
achieved through a case-based analysis on the global strategies for accessing and 
using essential public knowledge assets in the knowledge-based society and in the 
life sciences in general. Drawing upon comparative and case study material, the 
research also analyses the functional relationship between modern communication 
technologies, legislative reforms in the area of  digital communications  , biomedical 
innovations and their implications on  individual rights   and democratic principles. 
These are serious and sensitive issues which can have challenging consequences on 
global  public health  , biomedical ethics,  freedom of speech  , media  freedom   and 
media  pluralism  . 

 In addressing these thought-provoking questions, the book investigates ethical, 
legal and security aspects resulting from emerging technologies and regulatory poli-
cies. The law’s intersection with science and technology is – in fact – representative 
of many challenging problems that are part of the EU legal order: tension between 
“rights” and “regulations” on the one hand, and between national heterogeneity and 
European harmonization on the other hand. These are two fruitful paths of investi-
gation that make the manuscript an interesting contribution to a number of crucial 
legal and theoretical aspects within a range of different regulatory spheres: global, 
European and national. The manuscript looks at these issues in the context of 
European and North American jurisdictions. 

 The book is based on research projects undertaken over the past three years and 
conducted under the sponsorship of various research institutions.

Jönköping Nicola Lucchi
April 2016  

2   See Sheila Jasanoff, Rewriting Life, Reframing Rights, in Reframing Rights: Bioconstitutionalism 
and the Genetic Age 1, 9 (Sheila Jasanoff ed., 2011). 
3   See Biotechnology and Communication: The  Meta-technologies  of Information 3, (Sandra 
Braman ed., 2004). 
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  Pref ace   

 The rapid pace of scientifi c discoveries and the development of new technologies 
are creating new legal dilemmas intensifying calls for legislative solutions. At the 
centre of these dilemmas, there is often a tension between respecting the rights of 
the individual and the rights of the community. The impact of these innovations can 
also infl uence human behaviours, legal constraints and cultural values. At the same 
time, technological and scientifi c developments have also drawn attention to the 
necessity for new rights to be acknowledged or even old ones reinterpreted. 

 The question of the “new rights” has become a perennial theme. It is the result of 
a taxonomic trend that goes a long way back. This question has produced several 
classifi cations of “rights” ranging from those that distinguish between “negative” 
freedom and “positive” rights to those supporting the opposition between liberal 
rights and  social rights   or between rights with or without a cost, or even the peri-
odization of the different “generations” of rights. Apparently, the emergence of new 
rights claims belongs to the last of these generations. This phenomenon greatly 
increased with the development of new technologies, especially in the area of biotech 
innovations and telecommunications. These technologies – in fact – interact with 
law, generating discussions for new rights claims or confl icts with existing rights. 

 In considering this vexed question, classifi cations and distinctions should be 
used to better understand the characteristics of the objects to which new and exist-
ing rights can be applied. But the different classifi cations of rights seem to operate 
in the opposite direction: in fact these classifi cations do not make clear, but often 
misrepresent the reality of rights, placing them in frameworks shaped by ideologi-
cal sclerosis. 

 As noted by Forsthoff, 1  the rule of law does not arise from the liberal demand to 
protect the rights of individuals from the aggression of the public authorities, but it 
stems primarily from the need for individuals to fi nd protection in the public power 
by the dominance of private individuals who hold economic and social power. 
 Homo homini lupus  is the Hobbesian condition from which the law of the state must 
take individuals to safety: this is also the reason why Thomas Hobbes is considered 

1   Ernst Forsthof, Der Staat der Industriegesellschaft (1971). 
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the “true father of the liberal constitutional state”. 2  It is not surprising that the civil 
and the other national codifi cations anticipate the constitutionalization of the public 
institutions: the fi rst request made to the enlightened sovereign by those who fear 
the predominant power of the stronger, was the legal regulation of the relationships 
between private parties. 

 If we look at the current challenge hinged on the recognition of new rights, the 
problem of the distinction between rights with a cost and rights that cost nothing has 
been successfully demystifi ed by Holmes and Sunstein, 3  which have highlighted 
their deeply ideological nature. Holmes and Sunstein’s main criticism concerning 
this distinction is that both these types of rights involve some degree of expenditure 
by the government. Therefore, all legal rights have costs (both economic and non- 
economic). Consequently, one of the key problems in deciding what rights individu-
als should have, is to consider whether they are worth those costs. Under such 
conditions, the claim of a new right involves considering whether a limitation of 
other confl icting right or interest is an equitable and reasonable solution. 

 The theme of the recognition of new rights is currently mostly related to the 
tangled jungle of “claims” that are being made in the areas of biological and life 
science, healthcare and information technology. Consider – for example – the cat-
egories of rights related to the sphere of  biolaw  , specifi cally all those rights claims 
related to the so-called life sciences or the care of the health of the human being. 
Along these lines, there is much talk over the reproductive health right, the right to 
a particular kind of treatment, the right to die with dignity, the right to refuse medi-
cal treatment, the right to have a healthy child, the prenatal eugenic right, the rights 
of the  embryo   and of the right to abortion, etc. Around the undefi ned concept of 
 human dignity   – often framed under the category of human rights – any kind of 
“right” generally associated with the phenomenon of globalization and multicultur-
alism can take shape. In the same way, there is an extensive catalog of “rights” 
claimable in relation to the development of the Internet and the  digital communica-
tion   technologies: it is here suffi ce to mention the right to  access to knowledge  , the 
 right to communicate   and the right to access the Internet. 

 In this context, it is hard to say to what extent the new phenomena that occur in 
social relationships or in the world of technology can really change the structure of 
the old rights, or whether they are simply a new perspective in which to view them. 
However, there is a trend that I see growing in the scientifi c literature on the issue 
of “new rights”: it is a sort of parthenogenesis of new disciplines, namely the mul-
tiplication of new fi elds and subjects of specifi c study related to “new rights” and 
the technologies connected to them. At the same time, the need clearly emerges to 
study these issues entering the gray area between legal, and scientifi c or  technological 
knowledge. In addition, the study on “new rights” often requires extensive encoun-
ter with scientifi c data, technological standards, and medical protocols, etc. All 
these aspects move the attention to factors and information that are not associated 
with some specifi c national domains but rather encourage the expansion of this type 

2   Carl Schmitt, The Leviathan in the State Theory of Thomas Hobbes: Meaning and Failure of a 
Political Symbol 71 (Schwab and Hilfstein trans., 1996). 
3   See Stephen Holmes & Cass R. Sunstein, The Cost of Rights: Why Liberty Depends on Taxes (1999). 
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of investigation to a cross-border dimension, rather than comparative. The resolu-
tion of these issues is increasingly losing relations to the laws of individual states 
while their treatment is becoming more connected to legislative or jurisprudential 
answers capable of circulating across different borders. 

 In this fragmented and complex environment, this book tries to highlight the 
connections between these various points indicating some of the most recent trends 
in science and technology policy and their interconnection with  individual rights   
exploring controversies surrounding the creation of new rights claims. 

 Working with rights is a tricky business. The problem is that the recognition of 
new rights is a zero-sum game, because every progress in the acknowledgment of a 
new right often implies a step back of another right. For example, it may happen that 
to pay the price is the right of another individual (the right to fence off my land 
produces the limitation of the right of movement of other individuals) or a general 
interest (the right to carry arms reduces the safety of the community). In addition, in 
the human rights area admitting a new fundamental right would create downside 
risks connected to an over-extension of human rights protection. The paradox at the 
center of the human rights discourse is that the uncontrolled proliferation “of new 
rights would be much more likely to contribute to a serious devaluation of the 
human rights currency than to enrich signifi cantly the overall coverage provided by 
existing rights”. 4  In other words, an excessive and uncontrolled proliferation of new 
rights claims can lead to the erosion of their importance and credibility as well as of 
the effectiveness of their protection and enforcement. 

 Any limitation to the enjoyment of a right is justifi ed only on the basis of the 
need to safeguard rights of other individuals or collective interests. The method of 
balancing different confl icting values is part of the intrinsic nature of rights, at least 
in a pluralist constitutional order in which there are no absolute rights or “non- 
negotiable values”. The balancing exercise includes the assessment of the reason-
ableness of the limits and of the proportionality between the compression of a right 
and the advantage secured to a competing right or interest. This is increasingly 
recognized as a constitutional dilemma, and courts and legislatures are more and 
more called upon to consider these questions. 

 When we look at a limitation of a right – without considering the category to 
which it belongs – the questions are always the same: Is this limitation reasonable? 
What is the competing interest? Is the competing interest appreciable? Is the com-
peting interest proportionate to the sacrifi ce required? These are the questions we 
should ask whenever a claim for a new right is made. The merit of this book is to go 
hunting for these confl icting interests and competing values, making interesting 
discoveries and fi nding interesting patterns.  

    Professor of Constitutional Law  Roberto     Bin
University of Ferrara
Italy     

4   See Philip Alston, Conjuring Up New Human Rights: A Proposal for Quality Control, 78 
American Journal of International Law 607, 614 (1984). 
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