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1.1 Introduction

When, on 17 December 2010, Mohamed Bouazizi, a 26-year old, set himself on
fire as a desperate act of protest in Sidi Bouzid, Tunisia, he did not know that he
was going to spark a historical movement of political revolutions that would sweep
through the nations bordering the Mediterranean Sea. The ‘Arab Spring’, which in
the spring of 2011 touched Tunisia, Egypt, Bahrain, Libya, and most recently

A. Bellal (P<) - L. Doswald-Beck

Geneva Academy of International Humanitarian Law and Human Rights (the Academy),
Geneva, Switzerland

e-mail: annyssa.bellal @ graduateinstitute.ch

L. Doswald-Beck
The Graduate Institute of International and Development Studies, Geneva, Switzerland
e-mail: louise.doswaldbeck @graduateinstitute.ch

M.N. Schmitt and L. Arimatsu (eds.), Yearbook of International Humanitarian Law 3
Volume 14, 2011, DOI: 10.1007/978-90-6704-855-2_1,
© T.M.C. AsSER PRESS, The Hague, The Netherlands, and the authors 2012



4 A. Bellal and L. Doswald-Beck

Syria, among other countries, has so far led to mixed results in terms of regime
change.! Whereas in Tunisia and Egypt, autocratic leaders relinquished power
relatively quickly and with limited bloodshed, in Libya, Bahrain, Yemen and Syria
protests were, and still are in the latter three of these countries, harshly repressed
over the course of several weeks and months leading to thousands of people being
killed or wounded. Of course, each of these revolutions has different political,
social, and historical backgrounds. It is almost trite to note that power structures in
Egypt or Libya are not the same, nor are, for example, the characteristics of society
in Syria or Bahrain. This helps to explain the difference between the types of
revolution that have taken place. Nevertheless the common aspiration that has
pushed huge numbers of ordinary citizens to risk their lives, namely, to achieve
freedom by bringing to an end longstanding despotic governments, unites all these
cases. The courage of those who have risked all to secure change and those of
many others who are still confronting death and torture for exercising their right to
peaceful protest, has attracted widespread admiration.

The legal questions raised by the Arab Spring are almost as numerous and as
complex as the scenarios that occurred. In Libya, for instance, the late Colonel
Qaddafi, in response to civil protests in the east of the country, launched armed
attacks against protesters, and then later plunged the country into an armed conflict
of a non-international character with groups that became organised and armed,
thereby triggering the application of international humanitarian law (IHL). This
had the paradoxical consequence under IHL of allowing the Libyan government to
use force against persons participating directly in hostilities, who could also be
tried for having taken up arms against the regime. In Syria, at the time of the
writing of the present article, the movement of civil protest has largely been
engaged in an unarmed struggle despite the continued use of force and violence by
the regime. There have been recent statements, however, that the degree of vio-
lence could now have reached that of a non-international armed conflict.?

The evaluation of the use of force in such contexts needs to start with an
analysis of the right to protest under international law and to its regulation. May a
government use force to limit or control mass protest, and if so, what is its scope?
In particular, what does public international law have to say, if anything, about
armed civil resistance against oppressive political regimes? Can a State commit
the equivalent of aggression against its own people and, were this the case, is there
a collective right to self-defence for a population in danger? Would this change the
applicable law?

We will discuss these issues from different angles. After a summary of facts and
applicable law, the article will review human rights law applicable to civil protest.

! Countries concerned are, albeit to a different extent: Algeria, Bahrain, Egypt, Iran, Iraq, Israel,
Jordan, Kuwait, Lebanon, Libya, Morocco, Palestine, Saudi Arabia, Syria, Tunisia, the United
Arab Emirates, and Yemen. For an interesting time line of the events, see, for example—Blight
et al. 2011.

2 Bakri 2011, citing a statement made by the UN High Commissioner for Human Rights.
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We next examine whether there is, under international law, the right of a popu-
lation to rebel against an oppressive government, what force may be lawfully used
in such circumstances and whether protesters can resort to self-defence. Finally,
we will discuss whether any of the above considerations make any difference to the
IHL applicable to a non-international conflict arising from organised armed
resistance in response to the force used by the government.

1.2 Summary of Facts and Applicable Law

At the time of the writing of this article, among the ‘Arab Spring’ countries where
civil protest took place, Yemen was, and still is, in a situation of armed conflict;
Syria may be entering such a situation; and an armed conflict took place in Libya
from March to October 2011.

Before the popular uprising, Yemen was already in situation of armed conflict
which began in 2000, and was opposing government forces and Huthi rebels in the
Sa’ad region.” A conflict between Al Qaeda elements present in Yemen against
Yemeni and US forces has also been on going for several years.* Civil unrest,
however, started in January 2011. Following the wave of protest in Tunisia, mass
street demonstrations called for the resignation of President Ali Abdullah Saleh.
Finally, after months of protests, President Saleh signed an agreement on 23
November 2011, immediately transferring power to his vice-president.” It seems
clear that human rights law standards on law enforcement restricting the use of
force during demonstrations would apply in that case, and that the application of
IHL be limited to the zone of conflict in the Sa’ad region and in situations of
combat against Al Qaeda.®

Libyan protesters took to the streets in February 2011. After the brutal
repression of the demonstration by the Qaddafi regime, which was condemned by

3 Human Rights Watch 2008, and Geneva Academy of International Humanitarian Law and
Human Rights, Rule of Law in Armed Conflicts Project: Country Profile, Yemen, available at
http://www.adh-geneva.ch/RULAC/current_conflict.php?id_state=234.

4 See the assessment of the Council for Foreign Policy on Al Qaeda in Yemen, Council on
Foreign Policy 2011.

5 New York Times (2011).

S Thus for example, in the context of Afghanistan, Denmark took the view that where its soldiers
are in direct combat with the Taliban in Helmand province, such actions are regulated by
international humanitarian law on non-international armed conflict. Where, however, its soldiers
are patrolling ‘the more peaceful areas north of Helmand’ and they ‘detain a person outside the
framework outside of the armed conflict’, it is human rights law that is applicable. Text cited in
Stigall et al. 2009, p. 1379; See also Casey-Maslen 2013, who underlines that a same conclusion
must be implied regarding the legality of the use of weapons other than as a method of warfare, or
in riot control situations.
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the international community,” an insurgency started to organise, took control of the
eastern part of the country and announced that it had formed ‘a national council.”®
On 17 March 2011, acting under Chapter VII of the UN Charter, the Security
Council authorized the use of ‘all necessary measures’ to protect civilians in
Libya.” By late February 2011, Libya was in a situation of a non international
armed conflict and from mid-March it was engaged in an international armed
conflict governed by ITHL with the States participating militarily in the imple-
mentation of the measures to protect civilians, including a no-fly zone, authorised
by UN Security Council resolution 1973, fighting against the Libyan regime.'’
Common Article 3, as well as Additional Protocol II, to which Libya is a party,
applied to the simultaneous non-international armed conflict between the rebels
and the regime. It is also worth noting that Libya did not derogate from any of the
provisions in the International Covenant on Civil and Political Rights (ICCPR);
accordingly, all of these rights applied throughout the country. However, heavy
fighting rather than protest took place in the country until the death of Qaddafi on
20 October 2011.'" In its report, the International Commission of Inquiry for
Libya, which was established by the UN Human Rights Council in February 2011,
examined the excessive use of force by the Libya government during the dem-
onstrations. The applicable law was the ICCPR and the Code of Conduct for Law
Enforcement Officials and the Basic Principles on the Use of Force and Firearms
by Law Enforcement Officials. The Commission concluded that there was:

sufficient evidence to suggest that the Government forces engaged in excessive use of
force against demonstrators, at least in the early days of the protests, leading to significant
deaths and injuries. The nature of injuries inflicted in several locations (with high pro-
portions shot in the head or upper body) is indicative of “shoot to kill” operations. From
the common style of response in many parts of the country, it would appear likely that the
forces were given orders to engage in the harsh crackdown of demonstrators. Such actions
represented a serious breach of a range of rights under the ICCPR including the right to
life, the right to security of person, as well as freedom of assembly and freedom of
expression. In relation to the latter days of protests as the situation escalated, more
investigation would be required to assess the security forces’ use of force, in particular

7 The United Nations Human Rights Council ordered inquiries into abuses and suspended Libya
from its membership. It was the first time a country was suspended from membership to the
Council following serious human rights violations—UN News Centre 201 1a.

8 Geneva Academy of International Humanitarian Law and Human Rights, Rule of Law in
Armed Conflicts Project: Country Profile: Libya, available at http://www.adh-geneva.ch/RULAC/
current_conflict.php?id_state=128.

9 UNSC Res. 1973, 17 March 2011, para 4—UN News Centre 2011b.

19 See the UN Human Rights Council, Report of the International Commission of Inquiry to
investigate all alleged violations of international human rights law in the Libyan Arab Jamahiriya,
Ist June 2011a, A/HRC/17/44, available at http://www?2.ohchr.org/english/bodies/hrcouncil/docs/
17session/A.HRC.17.44_AUV.pdf, para 40 (Accessed 13 December 2011) (‘Hereinafter ‘UN
Human Rights Council Libya Report’).

"' The Guardian 2011b.


http://www.adh-geneva.ch/RULAC/current_conflict.php?id_state=128
http://www.adh-geneva.ch/RULAC/current_conflict.php?id_state=128
http://www2.ohchr.org/english/bodies/hrcouncil/docs/17session/A.HRC.17.44_AUV.pdf
http://www2.ohchr.org/english/bodies/hrcouncil/docs/17session/A.HRC.17.44_AUV.pdf
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more detail concerning the actions taken by demonstrators in these days in order to assess
the response by Government authorities.'

Civil unrest reached Syria in March 2011. The regime of Al-Assad violently
repressed the peaceful protests and, according to the UN, more than 4,000 people
were killed between March and the end of November.'® As of November 2011,
there have been reports of soldiers deserting the official army to join protesters'
and the political opposition has met with the UK’s foreign secretary. It may be the
case, therefore, that an organised armed opposition group fighting governmental
forces has formed in Syria and the country is on the brink of a non-international
armed conflict. Until that is established, however, international human rights law,
including the provision on the use of force and arbitrary killings, regulates the
situation. That being said, the legal situation in Syria regarding use of force would
probably become more complex if defected soldiers were to use force in defence
of civilians, as was reported in the news.'> The report of the Independent Inter-
national Commission of Inquiry on the Syrian Arab Republic established by the
UN Human Rights Council based itself on Syria’s human rights obligations under
human rights treaty law to report excessive use of force and extrajudicial execu-
tions, arbitrary detentions, enforced disappearances, torture and other forms of ill-
treatment, violation of children rights, displacement and restriction of movement
and violations of economic and social rights.'® The Commission also noted that it
was ‘concerned that the armed violence in the Syrian Arab Republic risks rising to
the level of an “internal armed conflict” under international law.” It also noted that
it believed crimes against humanity had been committed by the Syrian military and
security forces, irrespective of the existence of an armed conflict and the appli-
cation of THL."”

1.3 The Human Rights Dimension of Civil Protest

Civil protest has always been perceived as being a potential risk for the State and
for society as a whole. This is because of the inherently political dimension of acts
of protest which can lead to changes in government (freedom of association and
assembly, for example, include the right to form political parties) and therefore

UN Human Rights Council Libya Report, n. 10, para 99.
'3 The Guardian 2011c; Bakri 2011.

14 Haaretz 2011.

15 See France 24 2011.

16 UN Human Rights Council, Report of the Independent International Commission of Inquiry

on the Syrian Arab Republic, 23 November 2011b, UN doc. A/HRC/S-17/Add.1, available at
http://www?2.ohchr.org/english/bodies/hrcouncil/specialsession/17/docs/ A-HRC-S-17-2-Add 1.pdf.

7" Id, paras 97-100.


http://www2.ohchr.org/english/bodies/hrcouncil/specialsession/17/docs/A-HRC-S-17-2-Add1.pdf

8 A. Bellal and L. Doswald-Beck

predictably, ‘authoritarian States of each ideological kind are paranoid about
assemblies of their subjects.”'® Protest can also endanger democratically estab-
lished structures (adopted legislation can be challenged on the streets) but, in
addition, represents a risk to the human rights of others, in particular, property
rights and the right to physical integrity and security. This potentially ‘explosive’
character of protest has been acknowledged in international human rights law,
notably through the possibility to restrict, in certain circumstances, the exercise of
that right.

International human rights law does not recognize per se a ‘right to protest’, but
it is, however, covered both by the right to freedom of expression and the right to
freedom of assembly, two of the oldest human rights protected by law. The First
Amendment of the American Constitution of 1791, for instance, guarantees a
‘right of the people peaceably to assemble’, while the 1789 French Declaration of
the Rights of Man and of the Citizen recognizes that ‘(t)he free communication of
ideas and opinions is one of the most precious of the rights of man.”'” In con-
temporary international law, freedom of expression and freedom of assembly are
protected by a wide range of international instruments.*

In addition to the historical origins of the freedom of expression and of
assembly, their longstanding protection at both national and international levels,
bears some significance on their status under customary international law. It is not
the place here to elaborate more on this issue, but it suffices to note that gov-
ernment statements made during the Arab Spring could constitute an opinio juris
with regard to the customary nature of these freedoms. One can quote, for instance,
the US Secretary of State, Hillary Clinton, on the Syrian events: ‘The Syrian
people, like people everywhere, have the inherent right to exercise their universal
freedoms, including peaceful assembly, expression, and speech.”?’

For the purpose of this article, we will focus on the right to freedom of
assembly and its scope. Article 21 of the ICCPR states the following:

The right of peaceful assembly shall be recognized. No restrictions may be placed on the
exercise of this right other than those imposed in conformity with the law and which are
necessary in a democratic society in the interests of national security or public safety,
public order (order public), the protection of public health or morals or the protection of
the rights and freedoms of others.

18 Weiss 2011, para 1.

19 1bid., para 2.

20 Articles 19-20 of the Universal Declaration of Human Rights (UDHR), Articles 19 and 21 of
the International Covenant on Civil and Political Rights (ICCPR), Articles 10—11 of the European
Convention of Human Rights (ECHR), Articles 13 and 15 of the American Convention of Human
Rights (ACHR), Articles 9 and 11 of the African Charter on Human and Peoples Rights
(AfCHPR), and Atrticles 24 and 32 of the Arab Charter on Human Rights (ArCHHR).

2! Clinton HR (2011) Press Statement: Violence in Syria, US Department of State, 6 May 2011,
available at http://www.state.gov/secretary/rm/2011/05/162843.htm (Accessed 13 December
2011).
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Three elements must be noted here: only peaceful assembly is protected, and it
comprises a negative as well as a positive obligation for the State.

Case law*” and a literal reading of the texts have shown that ‘peaceful’” should
be understood as meaning ‘without arrns’,23 the ‘absence of violence’, or ‘without
uproar disturbance of the use of arms.”** A protest is not peaceful if protesters
carry weapons even if they do not use them (except for ‘protective’ objects such as
helmets).?> If the right to assembly must be exercised peacefully in order to be
protected, States Parties to the ICCPR have nevertheless the obligation ‘to prevent
a peaceful assembly from leading to riots due to provocation or use of force by the
security forces or by private parties (individual extremists, counter-demonstrators,
or ‘agents provocateurs’), because the organisers and the peaceful participants
would thereby lose their human rights protection.””® A demonstration that turns
violent may be prohibited or dispersed without the need to observe the conditions
laid down in Article 21. However, it needs to be noted that because the right of
peaceful assembly rests with the individual, it is that individual’s intention and
behaviour that matters; in other words, if others become violent, the police are not
thereby entitled to arrest and charge those remaining non-violent.>’

The negative duty entails an obligation upon the State not to interfere in the
exercise of freedom of assembly. Thus, participants must be able to hold a dem-
onstration without fear of being subjected to physical violence. States also have a
positive obligation to ensure that freedom of peaceful assembly can be exercised
(an obligation to organise traffic to provide police protection against clashes, as
well as a public space to meet).”®

Article 21 of the ICCPR stipulates the standard limitations on the freedoms
protected in the Covenant: they must be imposed in conformity with the law, serve
one of the listed purposes (national security or public safety, public order, the
protection of public health or morals, or the protection of the rights and freedoms

22 See, Stankov and the United Macedonian Organisation Llinden v Bulgaria, nos. 29221/95 and
29225/95, ECHR 2001; and United Macedonia Organization Llinden and Others v Bulgaria, Case
no. 59491/00 ECHR, 2006, in which the Court recognized that a hostile environment, while
requiring preventive measures of protection, does not preclude per se the exercise of freedom of
assembly. See also Weiss, para 19.

2 Article 15 ACHR.

24 Manfred 2005, p. 374.

25 Weiss 2011, para 7; Clapham and Marks 2005, p. 279.

2% Manfred 2005, p. 376.

27 Ezelin v. France, no. 21/1990/212/274 ECHR, 1991, paras 40-41. Also, Doswald-Beck 2011,
p. 412.

28 Weiss 2011, para 8; see also Plattform ‘Arte fiir das Leben’ v. Austria, n0.10126/82 ECHR
1988: ‘genuine, effective freedom of peaceful assembly cannot, therefore, be reduced to a mere
duty on the part of the State not to interfere: a purely negative conception would not be
compatible with the object and purpose of Article 11. Like Article 8, Article 11 sometimes
requires positive measures to be taken, even in the sphere of relations between individuals, if
need be’, para 32.



