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Chapter 1

Who May Be Killed? Anwar al-Awlaki
as a Case Study in the International Legal
Regulation of Lethal Force

Robert Chesney
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1.1 Introduction

Anwar al-Awlaki is a dual Yemeni-American citizen who has emerged in recent
years as a leading English-language proponent of violent jihad, including explicit
calls for the indiscriminate murder of Americans. According to the US govern-
ment, moreover, he also has taken on an operational leadership role with the
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organization al Qaeda in the Arabian Peninsula (AQAP), recruiting and directing
individuals to participate in specific acts of violence.

Does international law permit the US government to kill al-Awlaki in these
circumstances? The larger issues raised by this question are not new, of course.
The use of lethal force in response to terrorism—especially the use of such force
by the United States and Israel—has been the subject of extensive scholarship,
advocacy, and litigation over the past decade,' just as earlier uses of force in
response to terrorism spawned their own literatures on this subject.” Yet we remain
far from consensus. The al-Awlaki scenario accordingly provides an occasion for
fresh analysis.

Part 1.2 opens with a discussion of what we know, based on the public record as
reflected in media reports and court documents, about AQAP, about al-Awlaki
himself, and about the US government’s purported decision to place him on a list
of individuals who may be targeted with lethal force in certain circumstances.” The
analysis that follows largely assumes the accuracy of—and depends upon—these
asserted facts.

Parts 1.3 and 1.4 review two distinct sets of international law-based objections
that might be raised to killing al-Awlaki. Part 1.3 explores objections founded in
the UN Charter’s restraints on the use of force in international affairs, emphasizing
Yemen’s potential objections under Article 2(4) of the Charter. I conclude that a
substantial case can be made, at least for now, both that Yemen has consented to
the use of such force on its territory and that in any event the conditions associated
with the right of self-defense enshrined in Article 51 can be satisfied. As to the
latter, any attack must conform to the constraints of necessity and proportionality
inherent in the self-defense right, and therefore an attack would not be permissible
if Yemen is both capable and willing to incapacitate al-Awlaki.

Against that backdrop, Part 1.4 considers whether an attack on al-Awlaki would
best be understood as governed by International Humanitarian Law (IHL) or

' The recent scholarly literature on this topic is substantial. See e.g., Lubell 2010; Melzer 2008;
O’Connell 2010; Paust 2010; Blum and Heymann 2010; Anderson 2009; Murphy and Radsan,
2009; Murphy 2009; Cassese 2007b; Kretzmer 2005; Guiora 2004. Reports and statements on the
topic from advocacy groups and non-governmental organizations also are numerous. See e.g.,
Letter from Kenneth Roth, Executive Director of Human Rights Watch, to Barack Obama,
President of the United States of America, Targeted Killings and Unmanned Combat Aircraft
Systems (Drones), 7 December 2010, available at http://www.hrw.org/sites/default/files/related_
material/Letter%20to%20President%200bama%?20-%?20Targeted %20Killings%20(1).pdf; Report
of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, Philip Alston,
Addendum, Study on Targeted Killings, UN Doc. A/HRC/14/24/Add.6, at 3, 54, 85-86 (May 28,
2010). There has been at least one judicial decision directly addressing the topic, from the Israeli High
Court’s decision in the Targeted Killings Case. See HCJ 769/02 Public Comm. Against Torture in
Israel v Government of Israel (Targeted Killings Case) [2005], available at http://elyonl.court.
gov.il/Files_ ENG/02/690/007/a34/02007690.a34.pdf.

2 See e.g., Sharp 2000; Reisman 1999; Wedgwood 1999; Military Responses to Terrorism 1987,
p 287 (transcript of debate sparked by US airstrikes in Libya in 1986); Paust 1986.

3 Neither this nor any other part of the paper relies in any way upon classified information that
may have been released into the public domain by Wikileaks.
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International Human Rights Law (IHRL), and whether and when either body of
law would actually permit the use of lethal force. Turning first to IHL, I begin with
the question whether an attack on al-Awlaki would fall within IHL’s field of
application. That question is not easily resolved, but I conclude that the better view
is that the threshold of armed conflict has been crossed in two relevant respects.
First, it has been crossed in Yemen itself as between AQAP on one hand and the
US and Yemeni governments on the other. Second, it has been crossed as well with
respect to the United States and the larger al Qaeda network—and not only within
the geopolitical borders of Afghanistan. Building from these premises, I then
proceed to consider whether al-Awlaki could be targeted consistent with THL’s
principle of distinction. I conclude that he can be if he is in fact an operational
leader within AQAP, as this role would render him a functional combatant in an
organized armed group.

Insofar as IHL is indeed applicable to an attack on al-Awlaki, I conclude that
IHRL has no separate impact. In recognition of the fact that many critics will not
accept the field-of-application analysis noted above, however, I do provide a stand-
alone THRL analysis. The central issues in the IHRL context, I argue, both concern
the requirement of necessity inherent in IHRL’s protection for the right-to-life, and
in particular the notion of temporal necessity. First, does necessity require a strict
approach to temporality, such that deadly force can be used only where the target
is moments away from killing or seriously injuring others, or instead can the
requirement of imminence be relaxed in the limited circumstance in which (i) there
is substantial evidence that the individual is planning terrorist attacks, (ii) there is
no plausible opportunity to incapacitate the individual with non-lethal means, and
(iii) there is no reason to believe a later window of opportunity to act will arise. I
conclude the case for the latter approach is compelling. A second question arises,
however. Must the state’s evidence link the person to a specific plot to carry out a
particular attack, or is it enough that the evidence establishes that the person can
and will attempt or otherwise be involved in attacks in the future, without spec-
ificity as to what the particulars of those attacks might be? The former approach
has the virtue of clarity, yet could rarely be satisfied given the clandestine nature of
terrorism. The latter approach necessarily runs a greater risk of abuse and thus
perhaps justifies an especially high evidentiary threshold, but in any event it is a
more realistic and more appropriate approach (particularly from the point of view
of the potential victims of future terrorist attacks). Coupled with a strict showing of
practical necessity in the sense that there is no realistic opportunity to instead
arrest an individual, this analysis leads to the conclusion that al-Awlaki could
indeed be targeted consistent with IHRL.

A final note before turning to the substance. This paper does not address the
important domestic law questions raised by al-Awlaki’s status as an American
citizen, such as whether the US Constitution’s Fifth Amendment entitles him to
certain procedural protections before the government may attempt to kill him or
whether AQAP falls within the scope of the September 18, 2001 Authorization for
Use of Military Force (though the analysis that follows has implications for the
latter question). Nor does it address policy considerations such as whether the use
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of lethal force by the United States against al-Awlaki or others in Yemen would do
more harm than good from a strategic perspective. Finally, this paper is not about
drones as such; I do not address the legality of selecting any particular weapons
platform—such as an MQ-1 Predator or an MQ-9 Reaper—to carry out an attack.

1.2 Why Might the US Government Target Anwar al-Awlaki?

Before coming to grips with the legal issues, a close review of the underlying fact
pattern is in order. I begin below with a sketch of AQAP and its relationship with
what we might call ‘core al Qaeda’ or, simply, ‘al Qaeda’, a topic that takes on
significance in light of the US government’s claim that a state of armed conflict
exists between it and al Qaeda. Next, I review Anwar al-Awlaki’s background and
activities. Last, I survey what is known about the use of force by the United States
in Yemen in relation to AQAP in general and al-Awlaki in particular.

1.2.1 AQAP in relation to al Qaeda

What is the relationship of the entity now known as AQAP to the entity we label al
Qaeda? This is a difficult question for several reasons. As an initial matter, we lack
access to the classified intelligence that would be most useful to answering it.
Second, it is in any event difficult to map familiar notions of organizational
structure on to al Qaeda. It might best be described as a network blending elements
of hierarchy and centralization with elements of disaggregation, fluid individual
relationships, and franchise-like connections to separate organizations, all against
the backdrop of a larger, multi-faceted movement associated with violent Islamist
extremism.”

For some entities that today bear the al Qaeda ‘brand’, the relationship is a
relatively new phenomenon in which a previously-independent organization has
for whatever reason decided to at least portray itself as part of the al Qaeda
network. This appears to be the case, for example, with al Qaeda in the Islamic
Maghreb (AQIM), which emerged in Algeria in the 1990s under the name the
Salafist Group for Preaching and Combat and which aimed to overthrow the
Algerian government.’ The Salafist Group had no particular ties to al Qaeda until a
few years ago when under pressure from declining membership and having a new
leader, it reached out to al Qaeda.® An alliance was announced in September 2006,

* For a discussion, see Chesney 2007, pp 425, 437-445 (distinguishing al Qaeda from the larger
‘global jihad’ movement). See also Waxman 2010, pp 447-451 (arguing that disagreements about
how to understand al Qaeda’s structure complicate efforts to apply IHL).

> See Schmitt and Mekhennet 2009.

% See Whitlock 2007.
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and by January the group had changed its name and reoriented its activities away
from just Algeria.’

Contrast that with al Qaeda’s history of direct involvement in Yemen.
According to the 9/11 Commission Report,® the key figure in al Qaeda’s early
relationship to Yemen was Abd al Rahim al Nashiri, a citizen of Saudi Arabia who
had fought against the Soviets in Afghanistan and then returned there in the mid-
1990s with a group of fighters whom Osama bin Laden attempted to recruit into al
Qaeda. Nashiri initially resisted swearing an oath of loyalty to bin Laden, and for a
time went to live in Yemen. He later returned to Afghanistan, however, and
eventually agreed to join al Qaeda. Sometime in 1998, Nashiri proposed to bin
Laden that al Qaeda attack a US Navy vessel in Yemen, and bin Laden agreed.
Eventually this resulted in the failed attack on the USS The Sullivans in January
2000 and the successful attack on the USS Cole in October 2000. Nashiri sub-
sequently became ‘chief of al Qaeda operations in and around the Arabian Pen-
insula’, and continued to orchestrate attacks (including the bombing of a French
ship) until he was captured in the United Arab Emirates in November 2002.

In the years immediately following Nashiri’s capture, al Qaeda’s operational
activities in Yemen were limited. From roughly 2003 to 2006, al Qaeda focused its
efforts on the Arabian Peninsula instead on Saudi Arabia, with Yemenis encour-
aged to travel to Iraq to fight.” Things began to change after some 23 imprisoned al
Qaeda members escaped from a jail in Sanaa.'® Many were recaptured, but two
who were not—Nasser Abdul Karim al-Wuhayshi and Qasim al-Raymi—went on
to establish ‘al Qaeda in Yemen’ in order to renew operations there. Wuhayshi had
joined al Qaeda in the late 1990s, serving as a ‘personal assistant’ to bin Laden.
Under his leadership, al Qaeda in Yemen began a series of attacks, including the
murder of western tourists and an attack on the US embassy in Sanaa in 2008. At
the beginning of 2009, moreover, Wuhayshi pronounced that al Qaeda operations
in Saudi Arabia and Yemen were merging, and henceforth would operate under the
collective heading of AQAP.'" AQAP has, since then, been remarkably active,
including but not limited to its attempt to destroy a US passenger jet bound for
Detroit on Christmas Day 2009 and its ‘cargo jet’ plot in 2010 involving explo-
sives hidden in packages shipped via overnight delivery services. As a Carnegie
Endowment report emphasizes, however, the ‘raised profile of the current incar-
nation of the organization should not detract from an awareness of al-Qaeda’s

enduring presence in Yemen’.'

7 See ibid.

8 The account in this paragraph is drawn from the Final Report of the National Commission on
Terrorist Attacks Upon the United States, at pp 152—153.

 See e.g., Harris 2010, p 3.

10 BBCNews, Profile: al-Qaeda in the Arabian Peninsula (31 October 2010), available at
http://www.bbc.co.uk/news/world-middle-east-11483095.

' See ibid.
12 See Harris 2010, p 2.
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The picture that emerges from this brief sketch is complicated. AQAP appears
to be merely the latest iteration of al Qaeda’s long-standing operational presence in
Yemen, contrasting sharply with the lack of historical ties to al Qaeda when it
comes to some other current al Qaeda franchises such as AQIM. On the other
hand, AQAP appears to operate without direct lines of control running to bin
Laden or other senior al Qaeda leaders. Whether it is best perceived as part-and-
parcel of al Qaeda, then, or instead simply an affiliated but independent franchise,
would depend on how one defines organizational boundaries in this context in the
first place and how one interprets the information available as to this question.

1.2.2 Anwar al-Awlaki in relation to AQAP

At the time of the 9/11 attacks, Anwar al-Awlaki was an imam at a mosque in
Northern Virginia. He soon became a public figure of sorts thanks to his public
pronouncements condemning the 9/11 attacks from an Islamic perspective.'? Over
time, however, his publicly-stated views appeared to change, taking on an
increasingly anti-Western tinge.'* He left the United States, first for the UK and
then later for Yemen. Today al-Awlaki is in hiding in Yemen, and far from
denouncing indiscriminate violence he has emerged as a prominent English-lan-
guage propagandist for violent jihad, calling for the indiscriminate murder of
Americans and others. ' According to the US government, moreover, he also has

13 See e.g., Shane and Mekhennet 2010; Washington Post Live Online, ‘Understanding
Ramadan: The Muslim Month of Fasting With Imam Anwar al-Awlaki, Falls Church Dar Al-
hijrah Islamic Center’ (19 November 2001), available at http://www.washingtonpost.com/
wp-srv/liveonline/01/nation/ramadan_awlakil119.htm. See also Matthew T. Hall, Former Local
Cleric Seen as ‘Bin Laden of the Internet’; Al-Awlaki Headed Mosque on S.D.-La Mesa Border
(Jan. 10, 2010) (noting that al-Awlaki had told National Geographic that ‘[t]here is no way that
the people who did this [i.e., the 9/11 attacks] could be Muslim, and if they claim to be Muslim,
then they have perverted their religion’).

14 See e.g., Brian Fishman, Anwar al-Awlaki, the Infidel, Jihadica Blog (20 November 2009),
available at http://www jihadica.com/anwar-al-awlaki-the-infidel/ (discussing al-Awlaki’s ‘per-
sonal ideological evolution’ with reference to a pre-9/11 episode in which Abdullah al-Faisal,
perhaps the most prominent English-language proponent of extremist jihad, sharply criticized al-
Awlaki’s relatively moderate views, as well as a 2004 interview with National Public Radio in
which al-Awlaki cited the 2003 invasion of Iraq as having put western Muslims in a position
where they are ‘torn between solidarity with their religious fellowmen and their fellow citizens’).
See also Rob Gifford, National Public Radio All Things Considered, U.K. Muslims Struggle With
Cleric’s Radicalization (24 December 2009) (noting that al-Awlaki was known as a relatively
moderate cleric but that his views had grown ‘increasingly hostile’ to ‘the West’ over the years),
available at http://www.npr.org/templates/story/story.php?storyld=121880241.

15 See Shane and Mekhennet 2010. See also Alexander Meleagrou-Hitchens, Voice of Terror,
www.foreignpolicy.com (18 January 2011) (arguing that al-Awlaki has become the most sig-
nificant English-language propagandist of jihad in terms of Western audiences in particular),
available at http://www.foreignpolicy.com/articles/2011/01/18/voice_of_terror. For a collection
of al-Awlaki’s videos, some with English subtitles or transcripts, see www.memritv.org.
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