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To my family



Preface

In a period when the international community is fully committed to seek an
appropriate solution to respond to the threat of climate change, the role and
example provided by the international climate regime composed of the United
Nations Framework Convention on Climate Change (UNFCCC) and the Kyoto
Protocol is still relevant in the field of international environmental law and within
the existing multilateral environmental agreements. It is my view that the rules,
procedures, instruments and particularities of the international climate regime are
and will remain innovative and pioneer in many aspects, whatever will be the
structure and details of the post-2012 agreement.

The participation of the European Community (EC) and the Member States in
the international climate change regimes is a complex and unique issue. In the case
of the Kyoto Protocol, this is rendered more complicated by two considerations:
the fact that for the purposes of Article 4 of the Protocol, the membership of the
EC and Member States is frozen at a particular point in time; and the enlargement
of the European Union of 1 May 2004 and 1 January 2007. It is only by addressing
the architecture of the Kyoto Protocol and the various types of obligations
established both under international and European law that one is able to identify
the responsibility of the European Community and the Member States in the event
of non-compliance with those obligations.

This dissertation is dedicated to all those who gave their time, support and
insights during the research and writing process. Much credit lies with my family.
I am especially indebted to Professor Michael Bothe for his precious advice and
support, countless inspiring discussions, invaluable feedback and firm encour-
agement. Furthermore, I would like to express my gratitude to Professor Eckard
Rehbinder for his endorsement and feedback. Special thanks also go to the T.M.C.
Asser Institute for the support. Finally, the last remark is for Alessandra Becattini
who brilliantly interpreted the re-sized version of Europe based on the level of
greenhouse gas emissions provided by Worldmapper.

The Hague, July 2010 Leonardo Massai
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Chapter 1
Introduction

Climate change is often associated with the word ‘global’: climate change is a
global phenomenon, climate change is a global threat. According to the majority of
scientists, climate change is mainly caused by global warming, i.e., the increase of
atmospheric concentrations of greenhouse gas emissions (GHG) mainly due to
anthropogenic activities. Climate change is definitively one of the most serious
environmental challenges of the Twenty-first century. This is confirmed not only
by increasing scientific evidence, but also by the huge attention from the media as
well as politicians, stakeholders and citizens. There are two main reasons for the
increasing general interest in the issue of global warming. First, the frequency of
adverse effects in the ecosystem due to the warming of the earth is constantly
increasing. The report on worldwide greenhouse gas concentrations released by the
National Oceanic and Atmospheric Administration (NOAA) in 2005 announced an
increase in the level of these gases by 1.25% in 2005 compared to the previous
year, and by 21.5% compared with 1990 levels; the findings of the Fourth
Assessment Report of the Intergovernmental Panel on Climate Change (IPCC)
clearly stated that the ‘warming of the climate system is unequivocal […] global
GHG emissions due to human activities have grown since pre-industrial times,
with an increase of 70% between 1970 and 2004 […] most of the observed
increase in global average temperatures since the mid-20th century is very likely
due to the observed increase in anthropogenic GHG concentrations.’ Second, the
Kyoto Protocol, the major instrument adopted by the international community to
respond to the phenomenon of climate change, entered into force on 16 February
2005, establishing GHG reduction commitments for all industrialised countries
which have accepted it. Furthermore, the Kyoto Protocol set the stage for climate-
friendly objectives, policies and strategies to be defined with a view to the post-
2012 phase.

The leading role assumed by the European Community (EC) in the international
climate regime in terms of adopted and planned policies and measures, as well as
ambitious greenhouse gas emissions reduction targets, is mainly due to the con-
stant and decisive efforts of the European Commission, especially since 2001,
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the year in which the US decided to leave the process of ratification of the Kyoto
Protocol. Quite unexpectedly, in 2001 in Marrakech—the location of the yearly
international talks on the development of rules aimed at the implementation of the
Kyoto Protocol, the 7th Conference of the Parties of the United Nations Frame-
work Convention on Climate Change (UNFCCC)—the Commission presented a
fundamental legislative package including three proposals: (1) the details of the
future ratification of and commitment to the Kyoto Protocol by the EC and the
Member States, COM(2001)5791; (2) the foundations of the European Climate
Change Programme (ECCP) aimed at the development of European policies and
measures to combat climate change in line with the international obligations,
COM(2001)5802; and (3) the proposal for the establishment of a Europe-wide
system for the exchange of greenhouse gas emission allowances commonly
defined as EU Emissions Trading System (EU ETS), COM(2001)580.3 Since then,
the EC has even reinforced its strong interest in the establishment of a solid and
concrete response from the international community to climate change. This is
confirmed by the international negotiations and talks on the future of the Kyoto
Protocol following the first commitment period of 2008–2012, namely on the
definition of, among others, new binding greenhouse gas emission reduction
commitments for industrialised and non-industrialised countries in the post-2012
phase. The leading role of the EC in the international negotiations on the post-2012
phase is confirmed by many European documents and official positions, among
which the Presidency Conclusions of the 2007 European Spring Council (8–9
March 2007). The latter identifies important binding targets and measures aimed at
ensuring that the global average temperature will not exceed pre-industrial levels
by more than 2�C by 2100. The Integrated Climate and Energy Package (ICEP)
adopted by the EU heads of state and government in March 2007 included the
following targets.

• Reduction of greenhouse gas emissions by 30% for developed countries by 2020
in respect of 1990 levels, provided that an international agreement is adopted on
this issue.

• Reduction of greenhouse gas emissions by 20% for EU27 by 2020 compared
with 1990 levels regardless of the decisions adopted at the international level.

• Increase of the share of renewable energy in the energy consumption by 20% by
2020.

1 Proposal of the Commission for a Council Decision concerning the approval, on behalf of the
European Community, of the Kyoto Protocol to the United Nations Framework Convention on
Climate Change and the joint fulfilment of commitments thereunder, COM(2001)579, Brussels,
23 October 2001.
2 Communication from the Commission on the implementation of the first phase of the European
Climate Change Programme, COM(2001)580, Brussels, 23 October 2001.
3 Proposal of the Commission for a Directive of the European Parliament and of the Council
establishing a scheme for greenhouse gas emission allowance trading within the Community and
amending Council Directive 96/61/EC, COM(2001)581, Brussels, 23 October 2001.
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• Reduction of energy consumption through energy efficiency improvements by
20% by 2020.

• Increase of the share of biofuels in EU transport fuel consumption by 10% by
2020.

The Kyoto Protocol established different obligations for developed and devel-
oping countries (Annex I and non-Annex I parties) on the basis of the principle of
common but differentiated responsibilities: the industrialised part of the world
must take the lead in solving the problem of global warming. On the other hand,
developing countries are also urged to contribute to solving this global environ-
mental problem but with a lower degree of responsibility. The EC and the Member
States are included in the list of Annex I Parties to the UNFCCC, with the
exception of Malta and Cyprus, and have all ratified both the UNFCCC and the
Kyoto Protocol. On the basis of Article 4 of the Kyoto Protocol, the EC and the 15
EU states member at the moment of the negotiations and ratification of the Kyoto
Protocol agreed on the joint target for the reduction of their level of greenhouse
gas emissions of 8% by 2008–2012 compared with 1990 levels. This commitment
is valid for the 15 countries who were a member of the EU in 1998 when the Kyoto
Protocol was negotiated, and thus excludes the 12 new Member States which
joined the EU in 2004 and 2007. The focus of this study is on the different legal
issues related to the participation in and implementation of the Kyoto Protocol by
the EC and the Member States, taking into account the role, status and responsi-
bility of the Member States before and after the two latest enlargements of the
Community: 1 May 2004 and 1 January 2007. In this context, particular attention
is paid to the main obligations of Annex I parties under the Kyoto Protocol,
namely the monitoring, reporting and verification obligations, the eligibility cri-
teria and the limitation and reduction commitments. Amongst others, this book
attempts to shed some light on the jungle of abbreviations and short forms fre-
quently utilised in Community and international law describing the international
climate regime. In this respect, a perfect example is provided by the following
different terms which are used in this book to identify the European Union and the
Member States.

• EU10: EU candidate countries before the enlargement of 1 May 2004 excluding
Malta and Cyprus.

• EU15: EU Member States before the enlargement of 1 May 2004.
• EU12: EU candidate countries before the enlargement of 1 May 2004.
• EU25: EU Member States after the enlargement of 1 May 2004.
• EU27: EU Member States after the enlargement of 1 January 2007.

The aim of this book is therefore quite ambitious: it is an attempt to clarify the
main legal issues in international and European law related to the participation in
and implementation of the Kyoto Protocol by the EC and the Member States. Key
questions addressed are: to what extent are the (new and old) Member States
bound by their membership of the EU in respect of all the obligations deriving
from the Kyoto Protocol? What is the role of EC legislation in this regard? What
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are the consequences under international and European law for the EC as a whole
in the event of non-compliance by the Member States with the international
obligations created by the Kyoto Protocol? And do the EU15 and EU12 share the
same level of responsibility in respect of the compliance by the Community with
the obligations of the Kyoto Protocol?

In other words, this book is intended to address various legal questions whose
evidence and importance are the direct result of the following considerations: (1)
the decision of the EU15 to be jointly committed to the reduction of greenhouse
gas emissions under the Kyoto Protocol; (2) the text of Article 4 of the Kyoto
Protocol which does not recognise any alteration in the composition of the EU
prior to 31 December 2012; (3) the enlargement of the EU to27 Member States
(2004 and 2007); (4) the division of responsibility between the EC and the
Member States in the implementation of the Kyoto Protocol; and (5) the conse-
quences for the EC and the Member States in the event of a failure to comply with
the Kyoto Protocol obligations.

The nature and composition of the EU as well as the strong commitment of the
Community and the Member States to the fight against climate change are studied
in full detail in this book. The case of the EU and climate change and the par-
ticipation of the Community and the Member States in the international climate
regime can be used to understand the dynamics of the EU’s external relations in
other relevant areas of Community interest (e.g., international trade). To this end,
the final goal of this book is not only to provide a thorough assessment of the
obligations and responsibility issues arising from the Kyoto Protocol and facing
the EU, but also to shed some light on the complexity of the current EU consti-
tutional structure and, where necessary, on the need for reforms.

In the transposition and implementation of EU law and policy in the field of
climate change the EC’s structural problem emerges, namely the fact that the EC is
a regional economic international organisation, a community composed of 27
countries with substantial political, historical and economic differences. The
Member States do not always correctly implement decisions, directives and reg-
ulations adopted at the Community level in their national systems, and the problem
of the quality of the implementation of EC legislation is still very present. Fur-
thermore, in the field of environmental protection, harmonisation has been more
difficult to achieve after the fifth and sixth enlargement of the EU (2004 and 2007).
This is due to the fact that before the accession, the level of environmental
standards and legislation in place in the new Member States was, in many cases,
not in line with the EU levels.

Regarding global warming, the structural differences among the Member States
are shown, for instance, by the yearly reports published by the European Envi-
ronment Agency (EEA) on the release and trends in greenhouse gas emissions in
the atmosphere at both Community and national level. The EEA reports have
confirmed the significant discrepancies among the Member States in their efforts to
mitigate climate change. Two of the latest reports of the EEA available at the time
of writing were released in 2008 and provide an estimation of the greenhouse gas
emission levels in the EC and the Member States in relation to the reduction
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obligations of the Kyoto Protocol. The first is the annual European Community
greenhouse gas inventory 1990–2006 and inventory report 2008, prepared in
accordance with the monitoring, reporting and verification obligations created by
the Kyoto Protocol for Annex I parties. The report referred to the greenhouse gas
emissions in the EU in 2006 and confirmed a continuation of the slight reduction
trend which started in 2005.

Sectors which contributed most to the cut of GHG emissions in 2006 were
households and offices, which registered a lower consumption of gas and oil in 2006.
Member States that achieved significant GHG emission reductions were France, Italy
and the UK, thanks to a warmer winter and higher gas prices. Carbon dioxide emissions
from electricity, heat production and transport increased in 2006. However, the trend in
EU greenhouse gas emissions in the years before the beginning of the first commitment
period clearly shows that the EC and the EU15 are well behind the international targets
(-2.7% compared with the -8% target under the Kyoto Protocol).

However, since 2008, the EEA and the European Commission have been
confident that the Kyoto Protocol reduction obligations will be overachieved
(-11.3%) but only in the event that the EU Member States implement all existing
and additional measures; use the flexible mechanisms of the Kyoto Protocol; and
include the offsetting of greenhouse gas emissions through land use, land-use
change and forestry (LULUCF) activities. Finally, the Community’s compliance
with the EU-wide reduction commitment will be ensured by the overachievement
of individual targets by some Member States.

The latest EEA report available at the time of writing was released on 29 May
2009: the annual EC greenhouse gas inventory 1990–2007 and inventory report
2009. In accordance with the EEA findings, the following trends in greenhouse gas
emissions in the EU were highlighted:

• GHG emissions EU15 2006–2007: -1.6%;
• GHG emissions EU15 1990–2007: -4.3%;
• GHG emissions EU27 2006–2007: -1.2%;
• GHG emissions EU27 1990–2007: -9.3%.

The level of greenhouse gas emission concentrations in the new EU Member
States is historically lower than in the EU15, which is due to the fact that the Kyoto
Protocol has allowed those countries a big margin of economic development and
less stringent reductions targets. Whether the new Member States will catch up with
the EU15 as regards the reduction obligations of the Kyoto Protocol is an open
question. However, the data on the level of greenhouse gas emissions in the EU
provided by the EEA confirm the differences between the EU15 and the EU12
where it concerns the Kyoto Protocol reduction commitments.

The following two graphs (Figs. 1.1, 1.2) included in the 2009 EEA report
indicate the difference in the aggregate level of emissions between the EU15 and the
EU27.

However, this book does not aim to provide an estimation of whether or not the
EC and the Member States will be able to meet their greenhouse gas emission
reduction targets under the Kyoto Protocol, nor is this of any relevance for the
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legal considerations that follow. The objective of this book is to address and
explain all the different legal questions arising from the participation of the EC and
the Member States in one of the most complicated and innovative international
treaties in the field of global environmental protection. It is therefore not crucial to
identify whether or not, at the end of the first commitment period of the Kyoto
Protocol, the EC and the Member States will be in compliance with the Kyoto
Protocol obligations. What is more relevant for us is the study of the division of
responsibility between the Member States and the Community in the event of non-
compliance by the EC and the Member States with the obligations created by the
international climate regime. This issue assumes particular relevance in the case of

Index (base year = 100)

95.0

92. 0

80

90

10 0

11 0

12 0

Bas
e 

ye
ar

19
90

19
91

19
92

19
93

19
94

19
95

19
96

19
97

19
98

19
99

20
00

20
01

20
02

20
03

20
04

20
05

20
06

20
07

20
08

20
09

20
10

20
11

20
12

Greenhouse gas emissions Kyoto target 2008–2012

Fig. 1.1 EU15 greenhouse gas emissions and 2008–2012 projections

Index (1990 = 100)

90.7

80

70

80

90

100

110

19
90

19
92

19
94

19
96

19
98

20
00

20
02

20
04

20
06

20
08

20
10

20
12

20
14

20
16

20
18

20
20

Greenhouse gas emissions GHG target 2020

Fig. 1.2 EU27 greenhouse gas emissions in 1990–2006 compared with the Kyoto Protocol
targets

6 1 Introduction



mixed agreements, that is to say, where the Community and the Member States are
party to an international treaty, which is usually the case when the matter regulated
by the treaty is not falling within the exclusive competence of the EC. This book
may therefore contribute to the legal theory and practice in EU and international
law in relation to the participation of the EC and the Member States in a mixed
agreement and consequently the issues of responsibility and liability for compli-
ance. Moreover, considering the EU enlargement of 2004 and 2007 and the fact
that to a certain extent the Kyoto Protocol does not recognise this territorial
change, the study also focuses on the role of and legal implications for the new
Member States as regards the obligations of the EC and the Member States under
the Kyoto Protocol. In this sense, the principle of loyalty provided for in Article 10
of the EC Treaty is studied in relation to the obligations of the Community and the
Member States under an international treaty. Given the scarcity of literature and
legal studies on the application of the EU general principle laid down in Article 10
TEC, this book aims to enrich the science of Community law in this respect.
Article 10 TEC is addressed in connection with the obligations created for the
Member States and the Community by a multilateral environmental agreement
(MEA). To this end, the applicability of Article 10 TEC is studied in order to
determine to what extent Member States are required either to directly assist the
European Community in the achievement of its objectives or to avoid any action
which could jeopardise the same objectives.

The contribution and assistance that the new Member States could provide to
the European Community and the EU15 in complying with the greenhouse gas
emissions reduction commitments under the Kyoto Protocol are significant. This
aspect can be considered from two perspectives: first, the EC and the Member
States are responsible under international law in terms of compliance with the
Kyoto Protocol obligations, and second, the Member States are bound by EC law
to comply with the international climate regime. Accordingly, the book is divided
into two parts. The first part is rather descriptive but essential to understand the
complicated aspects of the participation of the EC and the Member States in the
international climate regime. The second part concerns more directly the main
legal questions addressed, and some legal theories are expressed.

Chapter 2 presents a general introduction to the key aspects of the last two EU
enlargements, focusing on the acquis communautaire and the obligations for the
acceding countries in the field of environmental protection and climate change.
This is relevant for the development of our discussion in the sense that the new
Member States joining the EU face a comprehensive set of obligations which, in
the field of climate policy, need to be considered in relation to the international
obligations established under the international climate regime. Chapter 3 provides
an overview of the international climate regime. In particular, the legal details and
main aspects of the UNFCCC and the Kyoto Protocol are examined. Particular
emphasis is put on the institutional structure and the decision-making process
created by the international climate regime, as well as on the differentiated set of
commitments for developing and developed countries. Finally, Chap. 3 refers to
the three most innovative parts of the Kyoto Protocol in the field of international
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environmental law: the market-based approach, which takes the form of flexible
mechanisms as instruments to facilitate part of the required reduction of green-
house gas emissions; the recognition of forestry-related activities (land use, land-
use change and forestry, LULUCF) as a pool to absorb carbon dioxide equivalent
emissions and the possibility for Annex I parties to take account of these activities
in the reduction obligations; and the establishment of an ad hoc non-compliance
procedure. Chapter 4 focuses on the participation of the EC and the Member States
in the UNFCCC and the Kyoto Protocol and the nature of the joint commitment
under Article 4 of the Protocol. This chapter is fundamental for understanding the
different status and position of the EC, EU15 and EU12 in the Kyoto Protocol.
To this end, the details of the participation of the EC and the Member States in the
UNFCCC and the Kyoto Protocol are addressed, focusing in particular on
the different status of Malta and Cyprus, as well as on the legal issues arising from
the inclusion of the EC and the Member States in the list of Annex I parties.
Moreover, the EU’s internal distribution (EU Burden Sharing Agreement, BSA) of
the greenhouse gas emission reduction obligations is discussed, with a particular
focus on the division between the EU15 and the EU12. Furthermore, the past and
future trends in the levels of greenhouse gas emissions in the EU15 and the EU12
are considered, in particular in relation to the surplus of greenhouse gas emission
reductions available in the new Member States. In respect of the main legal
questions addressed in Chap. 4, the issue of the determination of competences of
the EC and the Member States under the Kyoto Protocol is considered, as well as
the division of responsibilities in the event of non-compliance by the EC and the
Member States with the Kyoto Protocol obligations. Finally, the details of the
blocking clause included in Article 4 of the Kyoto Protocol and the implications
for the EC following the latest two enlargements are discussed. The first part of
this book ends with Chap. 5 on the flexible instruments established at both
international and European level to offer Annex I parties, and therefore the EC and
the Member States, the possibility to comply with some of the international
obligations under the Kyoto Protocol not only through the adoption of domestic
policies and measures, but also by using the market-based mechanisms designed to
reduce greenhouse gas emissions abroad—Joint Implementation (JI), Clean
Development Mechanism (CDM) and Emissions Trading (ET). In particular, the
potential of and experience with JI and CDM projects in the new Member States
are addressed, as well as the issue of the decreased attractiveness of hosting JI
projects in the new Member States due to their accession to the EU (Figs. 1.1, 1.2).

The second part of this book discusses the issues of responsibility and liability
of the EC and the Member States in the event of non-compliance with the obli-
gations established under the Kyoto Protocol. This issue is addressed from both the
international law and the European law perspective. Chapter 6 focuses on the
obligations created by the Kyoto Protocol for Annex I parties and the conse-
quences of non-compliance. In respect of the EC and the Member States, the main
legal questions addressed in Chap. 6 concern the composition of the EC in relation
to the different obligations under the international climate regime. Also, the
consequences of the failure to comply with those obligations by the EC, the
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EU15 and the EU12 are discussed and the position of the different actors at the EU
level is clarified. Furthermore, the EC legislation and policy adopted in response to
the obligations arising from the Kyoto Protocol are assessed. Finally, the issue of
responsibility for the failure to comply with the main obligations under the
international climate regime is considered from the viewpoint of EC law. The book
concludes with Chap. 7, which looks at the applicability of Article 10 TEC in
respect of the Member States in non-compliance with the obligations of the Kyoto
Protocol. Starting from the assessment of the scope of Article 10 EC Treaty and
the jurisprudence of the European Court of Justice regarding the enforcement of
this principle, the different obligations of the Kyoto Protocol are considered and
for each the applicability of Article 10 TEC is tested.
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Chapter 2
The EU Enlargement

2.1 History

Since the establishment of the European Coal and Steel Community (ECSC) in
1952, the European integration process has constantly developed both in terms of
the increasing number of nations joining the European Union and in terms of
revisions and amendments of the founding Treaties in order to better match the
needs and necessities of the European states and citizens. The merging of
the institutions of the ECSC, the European Economic Community (EEC) and the
European Atomic Energy Community (EAEC) in 1967 was the first big EU
reform, establishing a single Commission, a single Council of Ministers as well as
the European Parliament. At the time, there were six members of the EEC, the
so-called founding countries Belgium, Germany, Luxembourg, France, Italy and
the Netherlands. The next step in the history of the European treaties, i.e., the
adoption of the Single European Act in 1986 modifying the founding treaties and
introducing qualified majority voting, was accepted by the European Community
which had been enlarged to 12 Member States—Denmark, Ireland and the United
Kingdom (1973), Greece (1981), and Spain and Portugal (1986). A complete new
era for the Community started in the early 1990s with the adoption of the Treaty of
Maastricht in 1992 and with the launch of the internal market on 1 January 1993.
The Treaty of Maastricht established the three-pillar structure, introducing a pillar
on Common Foreign and Security Policy and a pillar on Police and Judicial
Cooperation, which, together with the European Community, constituted the
foundation of the European Union. Moreover, co-decision power for the European
Parliament was introduced by the Treaty of Maastricht. In the meantime, the
European Council of Copenhagen adopted, in 1993, an important decision on the
enlargement of the EU towards the east and established a list of eligibility criteria
to be fulfilled by applicant states. Austria, Finland and Sweden entered the EU on
1 January 1995, and the Treaty of Amsterdam, introducing minor modifications to
the existing structure of the EU Treaty, was adopted in 1997.

L. Massai, The Kyoto Protocol in the EU, DOI: 10.1007/978-90-6704-571-1_2,
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In respect of the requirements for membership and the procedural aspects related
to the EU enlargement included in the text of the Treaty, ex Article 237 of the EEC
Treaty, stating that ‘every European state can apply for membership’, was changed
several times in accordance with the Treaty modifications of the Single European
Act, the Treaty of Maastricht and, finally, the Treaty of Amsterdam, which intro-
duced a list of criteria for membership under Article 49 EU Treaty (TEU).

In 2001, the Treaty of Nice laid down the structural and institutional changes to
the founding treaties required in order to ensure that the EU would function
properly after the 2004 and 2007 enlargements to 27 Member States.

2.2 Legal Basis

The biggest and most important enlargement in the history of the EU was con-
cluded with the accession of 12 Central and Eastern European countries1 on 1 May
2004 and on 1 January 2007. Today, the express legal basis for the enlargement of
the EU can be found in Articles 49 and 6 of the Treaty on European Union (ex
Article O TEU).2 Article 49 TEU includes an additional requirement for mem-
bership to be fulfilled by the applicant state in comparison with the pre-Amsterdam
enlargement procedure, namely the reference to the basic principles of the EU
enunciated in Article 6 TEU. Article 49 requires that ‘any European State which
respects the principles set out in Article 6(1) may apply to become a member of the
Union’. The principles stated in Article 6 are ‘liberty, democracy, respect for
human rights and fundamental freedoms, and the rule of law’.3 It is important to
stress that Article 49 begins with the word ‘European’, thus first establishing a
geographical condition to be fulfilled by the applicant state. The interpretation of
this geographical condition is quite open, since there is no legal certainty regarding

1 The new EU Member States are Bulgaria, Cyprus, the Czech Republic, Estonia, Hungary,
Latvia, Lithuania, Malta, Poland, Romania, Slovakia and Slovenia. In the context of this
dissertation, the term new Member States refers to these 12 countries. Further to the different
listing of parties within the international climate regime, the EU15 refers to Austria, Belgium,
Denmark, Finland, France, Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands,
Portugal, Spain, Sweden and the United Kingdom, the EU12 to the new Member States and the
EU10 to the new Member States with the exception of Malta and Cyprus.
2 Any European State which respects the principles set out in Article 6(1) may apply to become a
member of the Union. It shall address its application to the Council, which shall act unanimously
after consulting the Commission and after receiving the assent of the European Parliament, which
shall act by an absolute majority of its component members. The conditions of admission and the
adjustments to the Treaties on which the Union is founded which such admission entails shall be
the subject of an agreement between the Member States and the applicant State. This agreement
shall be submitted for ratification by all the contracting States in accordance with their respective
constitutional requirements [Article 49 TEU (ex Article O)].
3 The Union is founded on the principles of liberty, democracy, respect for human rights and
fundamental freedoms, and the rule of law, principles which are common to the Member States
[Article 6 TEU (ex Article F)].
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the borders of the European continent, and the case of Turkey clearly shows the
difficulty of dealing with states whose political, historical and cultural boundaries
may be interpreted differently by the rest of the EU Member States.

Before final agreement on the text of the Treaty of Amsterdam was reached, the
European Council of Copenhagen (1993) decided on the eligibility rules and
obligations for membership of the EU. The so-called Copenhagen criteria
responded to the necessity that the accession process should imply harmonisation
of all national legislation with European Community law. In Copenhagen, the
European heads of state and government acknowledged, for the first time, the
possibility of a European Union enlarged to the east. On the basis of the common
principles of Community law and the practice of the Member States, the Copen-
hagen criteria set the rules to be fulfilled by the candidate states to become
members. The Copenhagen criteria have been codified over the years by the
European institutions through the adoption of adequate Community legislation, as
well as by the jurisprudence of the European Court of Justice (ECJ or the Court)
and the European Court of Human Rights (ECHR). The three accession criteria to
be satisfied by the applicant states in order for the European Council to decide to
open negotiations on accession are:

• stability of institutions guaranteeing democracy, the rule of law, human rights,
and respect for and protection of minorities (political);

• existence of a functioning market economy and the capacity to cope with
competitive pressure and market forces within the Union (economic);

• ability to take on the obligations of membership, including adherence to the
aims of political, economic and monetary union (acquis communautaire).

The political criteria indicated above have been codified in the EU Treaty in
Article 6, which states that ‘the Union is founded on the principles of liberty,
democracy, respect for human rights and fundamental freedoms, and the rule of
law.’ Article 49 of the EU Treaty defines the procedure for the accession of new
states to the European Union and explicitly recalls the principles of democracy,
human rights and the rule of law agreed in Copenhagen. An application for
membership shall be addressed to the Council, which acts with the full support of
the Commission and the Parliament (absolute majority of its component members).

Although the economic criterion is not mentioned in Article 49 EU Treaty, a
few scholars distinguish in the EC Treaty a specific reference to such a criterion,
namely in Article 4(1) which requires the Member States to adopt an economic
policy based on, inter alia, the principle of an open market economy with free
competition, or even in Articles 2 and 3(1)(g), which include among the general
tasks and the activities of the Community the establishment of a ‘common market’,
the promotion of ‘a high degree of competitiveness and convergence of economic
performance’, and finally, the establishment of ‘a system ensuring that competition
in the internal market is not distorted’.4 In this regard, it is important to bear in

4 See Hoffmeister 2002a, b.
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mind that the main goal of the European leaders in Copenhagen in 1993 was not to
establish stringent and hard, measurable economic criteria for the Central and
Eastern European states. On the contrary, for those countries accession to the EU
should be considered the starting point of establishing a market economy.

Finally, the new Member States are required to comply with the so-called acquis
communautaire: i.e., they shall accept the legal rules already binding on the
existing Member States as of the date of accession. These are the obligations
adopted within the framework of the Common Foreign and Security Policy (second
pillar) and Justice and Home Affairs (third pillar) as well as resulting from the
activities of the European institutions within the framework of the first pillar,
notably secondary EC legislation. Additionally, the acquis communautaire
encompasses all instruments related to Community legislation, such as ECJ juris-
prudence and agreements with third states by which the Community is bound.
Under the acquis communautaire, accession countries are obliged to harmonise
national legislation with EU regulations. The implementation of the acquis
communautaire by the new Member States shall concern two different aspects:
firstly, the incorporation and transposition of all relevant and existing EU legis-
lation into the national law systems, and secondly, its full implementation. In
respect of the latter, the European Commission is very active in trying to ensure
that not only Community legislation is incorporated into the national juridical
framework, simply by transposition, but above all, that it works effectively and
correctly. Two issues regarding the accession requirements are particularly relevant
to the topic addressed in this book, i.e., the compliance by the European Com-
munity and the Member States with the international climate regime: firstly, the
identification of the environmental acquis directly and indirectly related to Euro-
pean climate policy, and secondly, the consequences of the enlargement for the
multilateral environmental agreements to which the Community and the Member
States are contracting parties—in this case the UNFCCC and the Kyoto Protocol.

Immediately after a state’s submission of its official request for accession to the
Council, the European Commission is in charge of the preliminary verification of
the applicant’s ability to meet the criteria for membership. If the Commission’s
opinion is positive, it is the Council that is called upon to decide unanimously
whether to grant that country or group of countries a negotiating mandate and
eventually decide the date on which the negotiations between the candidate states
and the Member States will be opened.

The process of EU enlargement to the east began in 1990 when the EC
proposed that the former Central and Eastern European countries (CEECs)
together with Malta and Cyprus sign the so-called Europe Agreements, a
special form of Association Agreements5 in order to establish closer collabo-
ration and free trade between the EU and those states, and to prepare the

5 According to [Article 310 (ex Article 238) of the EC Treaty] , the European Community can
conclude association agreements with a non-Member State, or a union of states or an international
organisation.
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ground for full membership of the Union.6 The Europe or Association
Agreement represents the first official step of the pre-accession strategy and
builds upon the bilateral relations between the applicant state and the European
institutions. However, the main element of the pre-accession strategy is the
Accession Partnership (AP). The AP is a legal instrument prepared by the
Council on the basis of the Commission’s annual reports on a candidate
country’s progress towards accession,7 and it is this document which drives the
new Member States in the accession procedure and requirements. The AP
establishes the priorities and objectives to be pursued by the candidate country
before accession. In order to comply with the obligations included in the
Accession Partnership, the candidate country adopts the National Plan for the
Adoption of the Acquis (NPAA).

Of the group of the 2004 new Member States, Hungary, Poland, the Czech
Republic and the Slovak Republic were the first countries to sign a Europe
Agreement with the EC in 1991, later followed by the remainder of the former
CEECs. A pre-accession strategy based on the decisions of the European Councils
following 1991 was designed at the Essen European Council (1994) where the
European leaders decided to bring together into one single group those countries
that had already signed a Europe Agreement with the European Community.
Applications for membership of the EC were formally presented by the associated
states according to the following timetable:

1. 1991: Cyprus and Malta;
2. 1994: Hungary and Poland;
3. 1995: Czech Republic, Romania, Slovak Republic, Lithuania, Latvia, Estonia

and Bulgaria;
4. 1996: Slovenia.

Originally, the last EU enlargement was divided into two phases: the first wave
of accession foreseen for 2003–2006 included Cyprus, the Czech Republic, Estonia,
Hungary, Poland and Slovenia, while the second wave of countries scheduled to
join the EU in 2005–2010 comprised Bulgaria, Latvia, Lithuania, Malta, Romania
and the Slovak Republic. This orientation was the result of the European Com-
mission’s opinions on the application for EU membership of the CEECs that had
signed the Europe Agreements concluded on 15 July 1997 in accordance with
Article 49 of the EU Treaty. The Commission considered the progress of the
applicant states towards compliance with the negotiation and accession criteria, as
well as the political and economic differences among the applicant states.8

6 Steiner and Woods 2001, p. 12; Weatherill and Beaumont 1999, p. 8.
7 The Accession Partnership concept was first developed at the 1996 Dublin European Council
and then defined in more detail by the Commission in the document ‘Agenda 2000: for a stronger
and wider union’, COM(1997)2000, Brussels, 16 July 1997.
8 In 1993, Cyprus as well as Malta had already received a favourable opinion as to their
application for membership. Malta’s application was suspended in 1996 because of the change of
government and then resubmitted in 1998.
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