e e Visit us at
aluable tool to he Fp} umake the proper t jaly dummies.com

e _,”.......-..HH"'-""'“

“Anin
how t inco FI orate.

lncorporatmg
Your Business

130)3

DUMMIES

The Cnmpany '

eading incorporatio

A Reference for mé Rest of Us!’



- Visit us at
N dummies.com

Your Busmess

DU,MMIE“S

The Company @igibration’
Leading incorporation s eig st e gty !

A Referen'ce for th; Rest of Us!’



Incorporating Your
Business For Dummies®

by The Company
Corporation®

WILEY
Wiley Publishing, Inc.



Incorporating Your Business For Dummies®

Published by

Wiley Publishing, Inc.
111 River St.

Hoboken, NJ 07030-5774
www.wiley.com

Copyright © 2001 by Wiley Publishing, Inc.,
Indianapolis, Indiana

Published simultaneously in Canada

No part of this publication may be reproduced, stored in
a retrieval system, or transmitted in any form or by any
means, electronic, mechanical, photocopying, recording,
scanning, or otherwise, except as permitted under
Sections 107 or 108 of the 1976 United States Copyright
Act, without either the prior written permission of the
Publisher, or authorization through payment of the
appropriate per-copy fee to the Copyright Clearance
Center, 222 Rosewood Drive, Danvers, MA 01923, 978-
750-8400, fax 978-646-8600. Requests to the Publisher
for permission should be addressed to the Legal
Department, Wiley Publishing, Inc., 10475 Crosspoint
Blvd., Indianapolis, IN 46256, 317-572-3447, fax 317-
572-4447.


http://www.wiley.com/

Trademarks: Wiley, the Wiley Publishing logo, For
Dummies, the Dummies Man logo, A Reference for the
Rest of Us!, The Dummies Way, Dummies Daily, The Fun
and Easy Way, Dummies.com, and related trade dress are
trademarks or registered trademarks of John Wiley &
Sons, Inc. and/or its affiliates in the United States and
other countries and may not be used without written
permission. All other trademarks are the property of
their respective owners. Wiley Publishing, Inc., is not
associated with any product or vendor mentioned in this
book.

LIMIT OF LIABILITY/DISCLAIMER OF WARRANTY:
While the publisher and author have used their best
efforts in preparing this book, they make no
representations or warranties with respect to the
accuracy or completeness of the contents of this book
and specifically disclaim any implied warranties of
merchantability or fitness for a particular purpose. No
warranty may be created or extended by sales
representatives or written sales materials. The advice
and strategies contained herein may not be suitable for
your situation. You should consult with a professional
where appropriate. Neither the publisher nor author
shall be liable for any loss of profit or any other
commercial damages, including but not limited to
special, incidental, consequential, or other damages.

For general information on our other products and
services or to obtain technical support, please contact
our Customer Care Department within the U.S. at 877-



762-2974, outside the U.S. at 317-572-3993, or fax 317-
572-4002.

Wiley also publishes its books in a variety of electronic
formats. Some content that appears in print may not be
available in electronic books.

Library of Congress Control Number: 00-110787
ISBN: 0-7645-5341-0

Manufactured in the United States of America
10987

10/SR/QV/QS/IN

)

WILEY



About the Authors

The Company Corporation was founded to provide
entrepreneurs and small business owners the
opportunity to get the same savings and legal benefits
enjoyed by the largest corporations in America at a
reasonable and affordable cost. Today, The Company
Corporation is the largest direct incorporating company
in the United States. The company has more than 20
offices strategically located throughout the United States
and files corporations, limited liability companies, and
other business entities in all 50 states.

According to Dun & Bradstreet Information Services,
over 800,000 new corporations were formed in the
United States last year. The Company Corporation and
its affiliated companies formed over 125,000 of these,
which equates to 1 out of every 7 new corporations
established in the United States.

The Company Corporation is a subsidiary of the privately
held Corporation Service Company (CSC). CSC is an
industry leader serving the major corporate law firms
and the corporations they represent with public record
document filing, retrieval, and registered agent services.

Since 1899, CSC and its affiliated companies have
provided incorporation and business services to the
entrepreneurial, legal, and corporate communities. In
fact, the founders of the company were instrumental in



preparing the corporate laws of the State of Delaware,
the world-renowned standard for corporate governance.

The Company Corporation was the first incorporation
service company to provide easy access to online
incorporations. In fact, 60 percent of business formations
conducted with the help of The Company Corporation
are completed online at www.incorporate.com. The
company is the designated incorporation services
provider on many prominent small business sites.

The Company Corporation maintains a staff of highly
trained personnel skilled in the incorporation process
who assist the hundreds of entrepreneurs who call toll-
free (888-811-0111) every day to form their companies.
These Incorporation Specialists answer state-specific
questions as well as numerous calls from business
owners abroad in countries all over the world.

In addition to filing corporation and limited liability
company formation documents with each state, The
Company Corporation services thousands of clients daily,
providing a wide range of corporate services including
registered agent services, corporate kits, publications,
document retrieval, plus many other small business and
corporate services. These services include domain name
registration; Web site development tools; mail
forwarding in Delaware and Nevada; Tax-on-Time®
Service in Delaware; and Compliance Watch SM at
www.compliancewatch.com Compliance Watch is an
online state-specific corporate compliance service
designed to help business owners keep track of required
corporate formalities.

Carl R. ]J. Sniffen: With a degree in journalism from the
University of Kansas and a law degree from the


http://www.incorporate.com/
http://www.compliancewatch.com/

University of Missouri-Kansas City, Carl has been
actively engaged in the practice of business law,
arbitration, and mediation for more than 20 years. His
areas of emphasis include working with small business
clients on a variety of business-related issues, nonprofit
and tax-exempt entities, and community service
organizations.

Carl has written or co-authored a number of business-
related books, including A Company Policy and Personnel
Workbook, Developing Company Policies, The Essential
Corporation Handbook, and Starting and Operating a
Business in Oregon.

Carl has also written articles for various publications
pertaining to tax and legal implications of special events.
He has contributed subject matter expertise to The
Company Corporation in the development of its
Compliance Watch service.

Carl lives, works, and plays in Grants Pass, Oregon,
along with spouse Barb, sons Neil and Brian, and
wayward dogs Bert and Bailey. Since 1995, Carl has
served as the head cross-country coach and assistant
track and field coach at Grants Pass High School.



About the Technical
Reviewer

THE COMPANY CORPORATION IS AN INCORPORATION
SERVICE COMPANY AND DOES NOT OFFER LEGAL OR
FINANCIAL ADVICE.Matthew J. O’Toole: Matthew is a
partner of Morris, James, Hitchens & Williams LLP in
Wilmington, Delaware. Mr. O’Toole concentrates his
practice on corporate and business law, focusing
particularly on the organization and operation of
Delaware corporations, limited liability companies,
general partnerships, limited partnerships, and business
trusts. He also advises clients on intellectual property
matters, including trademark registration applications
and licensing issues. Mr. O’Toole recently served on the
Technology Update Committee estabilished by the
Council of the Corporation Law Section of the Delaware
State Bar Association, which comprehensively reviewed
Delaware’s General Corporation Law to study and
recommend changes to that statute to accommodate
current technology. He is a regular speaker at seminars
and an author of articles regarding Delaware business
entities.



Dedication

To all the visionary entrepreneurs and business owners
in the world who have the “great ideas” and the
determination to bring them to the marketplace.



Authors’
Acknowledgments

The Company Corporation: In preparing Incorporating
Your Business For Dummies, The Company Corporation
relied on the advice and assistance of a number of
talented individuals whose contributions made this book
possible. First and foremost, we’d like to thank Carl R. ]J.
Sniffen for contributing his valuable legal expertise in
writing this book. Special recognition is also due to Lori
Goldman from The Company Corporation for her ongoing
insight and editorial contributions and suggestions, and
to Stephen Demarest, Associate General Counsel for The
Company Corporation and CSC for his thoughtful and
professional review of the manuscript. A special thank-
you goes to our Chairman Dan Butler and CEO Bruce
Winn for guiding our company into its second 100 years
of service to the business community.

In addition, we are indebted to Mark Butler, Senior
Acquisitions Editor, who saw the need for a book on this
important subject, and to editor Colleen Esterline, whose
efforts carried it through to completion.

Our sincere thanks also go to attorney Matthew ]J.
O’Toole of Morris, James, Hitchens & Williams LLP, who
served as technical reviewer for the project.

A final acknowledgment goes to the staff of Incorporation
Specialists at The Company Corporation who respond to



thousands of queries each month from entrepreneurs all
over the United States and abroad who need help
starting their companies. Equipped with knowledge and
confidence, they are dedicated to providing exceptional
customer service and exceeding customer expectations.

Carl R. ]. Sniffen: Writing is a challenge. Thanks to my
wife Barb and sons Neil and Brian for putting up with me
for so many years and for their never-ending love,
encouragement, and support. Thanks also to my many
business clients who never hesitated to tell me, “Explain
it in a way that I can understand.” I need to thank Ali
Rapose who helped me survive a few computer crashes
during this project and traveled the Internet to retrieve
articles of incorporation from every state. Finally, thanks
to the Grants Pass High School cross-country and track
athletes who provide a wonderful respite from business
law and always manage to keep me on my toes.



Publisher’s Acknowledgments

We’'re proud of this book; please send us your comments
through our Dummies online registration form located at
www.dummies.com/register/

Some of the people who helped bring this book to market
include the following:

Acquisitions, Editorial, and Media Development
Project Editor: Colleen Williams Esterline
Acquisitions Editor: Jonathan Malsyiak
Acquisitions Coordinator: Lauren Cundiff

Technical Editor: Matthew ]J. O’Toole of Morris, James,
Hitchens & Williams LLP

Senior Permissions Editor: Carmen Krikorian
Editorial Administrator: Michelle Hacker
Media Development Manager: Laura Carpenter
Editorial Assistant: Carol Strickland

Cover Photos: © 1998 Ken Reid / FPG International
LLC


http://www.dummies.com/register/

Composition
Project Coordinator: Nancee Reeves

Layout and Graphics: Amy Adrian, Joe Bucki, Jackie
Nicholas, Jacque Schneider, Julie Trippetti, Jeremey
Unger

Proofreaders: David Faust, Andy Hollandbeck, Nancy
Price, York Production Services, Inc.

Indexer: York Production Services, Inc.
General and Administrative

IDG Books Worldwide, Inc.: John Kilcullen, CEO; Bill
Barry, President and COO; John Ball, Executive VP,
Operations & Administration; John Harris, CFO

IDG Books Technology Publishing Group: Richard
Swadley, Senior Vice President and Publisher; Mary
Bednarek, Vice President and Publisher; Walter R. Bruce
III, Vice President and Publisher; Joseph Wikert, Vice
President and Publisher; Mary C. Corder, Editorial
Director; Andy Cummings, Publishing Director, General
User Group; Barry Pruett, Publishing Director

IDG Books Manufacturing: Ivor Parker, Vice
President, Manufacturing

IDG Books Marketing: John Helmus, Assistant Vice
President, Director of Marketing



IDG Books Online Management: Brenda McLaughlin,
Executive Vice President, Chief Internet Officer; Gary
Millrood, Executive Vice President of Business
Development, Sales and Marketing

IDG Books Packaging: Marc J. Mikulich, Vice
President, Brand Strategy and Research

IDG Books Production for Branded Press: Debbie
Stailey, Production Director

IDG Books Sales: Roland Elgey, Senior Vice President,
Sales and Marketing; Michael Violano, Vice President,
International Sales and Sub Rights

Publishing and Editorial for Consumer Dummies

Diane Graves Steele, Vice President and Publisher,
Consumer Dummies

Joyce Pepple, Acquisitions Director, Consumer
Dummies

Kristin A. Cocks, Product Development Director,
Consumer Dummies

Michael Spring, Vice President and Publisher, Travel
Brice Gosnell, Associate Publisher, Travel
Suzanne Jannetta, Editorial Director, Travel

Publishing for Technology Dummies



Andy Cummings, Vice President and Publisher,
Dummies Technology/General User

Composition Services
Gerry Fahey, Vice President of Production Services

Debbie Stailey, Director of Composition Services

NOT INTENDED TO ADDRESS THE CIRCUMSTANCES
OF ANY PARTICULAR INDIVIDUAL. IDG Books
Worldwide, InC., AND INTERNATIONAL DATA GROUP
ARE NOT ENGAGED IN RENDERING LEGAL, TAX,
ACCOUNTING, INVESTMENT, REAL ESTATE, OR
SIMILAR PROFESSIONAL SERVICES. ALTHOUGH
LEGAL, TAX, ACCOUNTING, INVESTMENT, REAL
ESTATE, AND SIMILAR ISSUES ADDRESSED BY THIS
BOOK HAVE BEEN CHECKED WITH SOURCES
BELIEVED TO BE RELIABLE, SOME MATERIAL MAY
BE AFFECTED BY CHANGES IN THE LAWS SINCE
THE MANUSCRIPT IN THIS BOOK WAS COMPLETED
AND/OR VARYING INTERPRETATIONS OF SUCH
LAWS. THEREFORE, THE ACCURACY AND
COMPLETENESS OF THE INFORMATION PROVIDED
HEREIN AND THE OPINIONS THAT HAVE BEEN
GENERATED ARE NOT GUARANTEED OR
WARRANTED TO PRODUCE PARTICULAR RESULTS,
AND THE STRATEGIES OUTLINED IN THIS BOOK MAY
NOT BE SUITABLE FOR EVERY INDIVIDUAL AND,
THEREFORE, SHOULD NOT BE RELIED UPON BY THE
READER. IF LEGAL, ACCOUNTING, TAX,




INVESTMENT, REAL ESTATE, OR OTHER EXPERT
ADVICE IS NEEDED OR APPROPRIATE, THE READER
IS STRONGLY ENCOURAGED TO OBTAIN THE
SERVICES OF A PROFESSIONAL EXPERT.




Contents

Title

Introduction

What You Shouldn’t Expect

About This Book

What You're Not to Read

Foolish Assumptions

How This Book Is Organized
Icons Used in This Book

Where to Go from Here

Part I : Is a Corporation Really for Me?

Chapter 1: What'’s a Corporation?

Defining Corporations

The Structure of Corporations

Puzzle Pieces for Incorporation: Statutes, Articles, and Bylaws

The Past Paves the Way for the Present

Looking to the Future of Corporations

Chapter 2: Choosing_an Entity That Works for Your
Business

Reaping_the Benefits of Incorporation

Incorporation Might Not Be for Me If . . .

What Other Types of Business Entities Are There?




Converting to a Corporation

Chapter 3: Getting My Ducks in a Row — A Pre-
incorporation Checklist

Choosing a Name

Deciding Where to Incorporate

Picking Directors and Assigning_Duties

Assigning Officers and Their Duties

Things to Know about Shareholders

Capitalizing_the Corporation

Deciding What to Include in the Articles of Incorporation

Putting Together the Bylaws

Selecting a Registered Agent and Office

Deciding upon Cumulative Voting for Directors

Including or Excluding_Preemptive Rights

Deciding Whether S Corporation Status Works for You

Carrying_Out Pre-incorporation Activities

Part II : How Do I Incorporate?

Chapter 4: Who Can Help Me Incorporate?

Doing_It Yourself

Calling_an Incorporation Service Company

Hiring a Professional

Choosing What’s Best for You

Chapter 5: Where, Oh Where Should I Incorporate?

Deciding Where to Do Business



Checking_Out the Buzz on Delaware

Betting on Nevada

Chapter 6: Winning the Name Game

Reserving Your Corporate Name

Choosing_a Fictitious or Assumed Business Name

Registering_Internet Domain Names

Selecting a Domain Name Provider

Chapter 7: Getting Down to Business with the
Articles of Incorporation

The Basics Behind the Articles of Incorporation

Understanding What’s Required in the Articles of Incorporation
Adding Additional Pieces to the Puzzle

Amending Your Articles

Chapter 8: Getting to the Nitty-Gritty with Your
Bylaws

Bylaw Basics

What Should Be Included in the Bylaws

Chapter 9: Capitalizing Your Corporation

Show Me the Money

The Battle of the Century: Equity versus Debt

Documenting What You Do

Chapter 10: Doing Business in Other States

Deciding Where You Are Doing Business




Qualifying to Do Business in Other States

Living as a Foreign Corporation

Domestication

Part III : I've Incorporated My Business, Now
What?

Chapter 11: Conducting_an Organizational Meeting

An Organizational Meeting: Is It Worth My Time?

Let’s Talk About . . . : Discussion Items for Your Organizational Meeting

What About . . . : Other Matters to Consider

Documenting Organizational Activities

Chapter 12: Getting_Started: Numbers, Elections,
Registration

Obtaining Federal and State Identification Numbers

Filing S Corporation Elections

Registering_Your Corporation in the State of Incorporation

Chapter 13: Shareholders: Do’s and Don’ts

The Making of a Shareholder

We Know Our Rights!

Duty Calls

So Sue Me

Chapter 14: Preparing_Shareholder Agreements

Shareholder Agreements: Deciding Which Is Right for Your Corporation

It’s All in the Timing: Adopting a Shareholders’ Agreement




Close Corporations: A Different Set of Rules

Chapter 15: Understanding_the Role of Directors
and Officers

Putting Together a Board of Directors

Appointing Officers

Hiring, Firing,_and Replacing Board Members and Officers

Knowing Who Has Authority

Understanding_the Legal Duties and Responsibilities

Making Mistakes: When Directors or Officers Goof Up

Insuring Your Directors and Officers Against Mistakes

Chapter 16: Director and Shareholder Meetings

Hosting_ a Shareholder Meeting

Holding a Meeting_for the Board of Directors

What Every Meeting Should Include

Documenting_Board and Shareholder Meetings

Chapter 17: Getting Money (And Other Items of
Value) In and Out of the Corporation

Getting Money or Other Items of Value into the Corporation

Getting Money or Other Items of Value Out of the Corporation

Part IV : Compliance Issues — The Paper Trail
Continues

Chapter 18: Documenting_Corporate Actions

Protecting Yourself with Documentation




Creating Corporate Meeting Minutes

Signing_Corporate Documents

Taking Care of Business: Letterhead, Phone Listings, and the Rest

Chapter 19: Corporate Record Keeping

Corporate Records: What to Include

Keep Corporate Records on Site and in Sight

Shareholders Sneak a Peek

Organization Made Easy with a Corporate Kit

Chapter 20: Getting Your Financial Information in
Order

Filing an Annual Report

Filing a Corporate Franchise Tax Form

Filing Income Tax Returns

Deciding Who'’s Responsible

Maintaining a Good Relationship with Your Bank

Documenting Banking_ Transactions

Chapter 21: Closing_ Up Shop

Terminating the Company with Dissolution

Following_the Rules: Formally Dissolve and Liquidate

Losing Out to Bankruptcy

Chapter 22: Who Can Help Me with Corporate
Compliance Matters?

Doing It Yourself

Calling an Incorporation Service Company



Hiring a Professional

Choosing Between the Three

Part V : The Part of Tens

Chapter 23: Ten Ways to L.ocate and Retain a Good
Professional Team

Pick Your Professionals

Shop Around

Ask T ots of Questions

Discuss Fees in Advance

Ask Who Will Do My Work

Find Out What You Can Learn to Do on Your Own

Discuss What Other Services Are Available as Your Business Grows

Find Out When Your Team Is Available

Don’t Nitpick Your Professional

Keep Your Professionals Up to Date

Chapter 24: Ten Things You Never Want to Do with
Your Corporation

Don’t Hold Yourself Out as the Owner of the Corporation

Don’t Commingle Personal Assets with Business Assets

Don’t Make Personal Use of Business Property

Don’t Forget to Document Important Corporate Transactions

Don’t Fail to Deal with the Corporation at Arm’s Length

Don’t Neglect Your Corporate Taxes

Don'’t Fail to File Required Reports

Don’t Defraud Creditors and Shareholders




Don’t Engage in Criminal Conduct

Don’t Fail to Maintain Adequate Insurance Coverage

Chapter 25: Ten Common-sense Principles to
Incorporate and Live Each Day By

Know Your Personal Philosophy and Values

Get It in Writing

Read the Entire Document When You Sign It

If You Don’t Understand, Ask Questions

Be Consistent

Treat Others the Way You Would Like to Be Treated

Don’t Try to Do It All

Anyone Can Be Sued at Any Time for Any Reason

Principle Can Be Expensive

Know When to Fold Them

Appendix A: Sample Forms

Articles of Incorporation Sample

Sample Bylaws

Organizational Minutes

Appendix B: Resources

Contacts for Your State of Incorporation

Additional Resources

Appendix C: Glossary




Introduction

Incorporatjng Your Business For Dummies is for anyone
planning to start a business, anyone already in a start-
up, or anyone who has been operating a successful
business for some time.

For incorporation, the benefits are many, and here are
just a few:

¥ Enhanced protection of your personal assets

¥ The possibility of tax breaks that may mean the
difference between success and failure of a small business

¥ The image of your business with “Incorporated” in your
name, creating a sense of permanence

But incorporation may not be for everyone. We
recommend you discuss the pros and cons with your
legal and financial advisors.

What You Shouldn’t
Expect

Imagine standing on top of Oregon’s Mount Thielsen. At
more than 9,000 feet in elevation, you can see for miles
and miles. You observe all of the surrounding peaks. You
can also see well enough to know that there are
hundreds of valleys, ravines, and ridges that lie below



the peaks. While you can make out the peaks in some
detail, it’s harder to see what'’s in the valleys. In fact, the
only way to find out for sure would be to climb down
from the mountain and walk through and explore the
valleys.

In this book, time and space only allow us to observe the
peaks of corporate law. We are limited in our ability to
cover the depths. For example, we touch upon securities
law, but make no attempt to take you through the
complex web of state and federal laws and regulations.

Many other laws and regulations have an impact on
corporations and their activities. These include laws and
regulations in the areas of criminal law, tax law,
environmental law, employee benefits and employment
law, international law, and more.

The information contained in this book is general. There
is no way to tailor it to meet all of your personal and
business needs and interests. We provide basic
information — don’t hesitate to use your professional
team to provide you with information specific to your
situation. The information contained in this book isn’t
intended to provide you with legal advice. Only your
lawyer can do that.

Each state has its own corporation law. You would be
well served to familiarize yourself generally with the
corporation law of your state. Many states now publish
their corporation laws on the Internet. Each state also
has a court system that has been employed to interpret



that state’s corporation law. Even if two states have the
same statute, it’s possible that courts in each state have
interpreted those laws differently.

Each state has its own laws regarding professional
corporations, limited liability companies, limited liability
partnerships, limited partnerships, general partnerships,
and a variety of other available entities. Other than a few
references to most of these entities, this book will not
address these business entities in any detail. You also
won’t find any discussion about nonprofit corporations,
another creation of state law, or tax-exempt entities.

About This Book

This book will serve as a valuable resource. Refer to it
often as you trek the hills and valleys of the
incorporation trail. With Incorporating Your Business For
Dummies you’ll:

¥ Get value. You will learn what you need to know to form
a corporation and keep it in compliance. Expect to gain a
good understanding of the essential basics without the fluff
or legal mumbo jumbo.

¥ Save time. This book gets to the point. It is organized so
that you can go directly to where you think you need to go.
Where sections overlap, you will be directed to earlier or
later chapters to fill in the missing information. You'll find
sample forms to help you as you go forward. Use as much
as you like; skip as much as you like.



¥ Save money. Whether you do it yourself or use a service
company or an attorney, you’ll be better informed about the
choices available to you. If you hire out part of the work,
you’ll know what questions to ask.

¥ Have fun. Creating a new corporation can be a
challenge, but it’s not brain surgery. Don’t take it too
seriously, and you’ll do fine. We’ve included enough
anecdotes, stories, and quotes to help lighten the journey.

What You’re Not to Read

Whenever you see the Technical Stuff icon, the
information that follows is for your convenience. It’s not
essential for your understanding of the subject at hand.
In fact, you may skip it if you like. You'll still get the main
ideas presented in the book with a little less detail. Can
you incorporate yourself and understand what you need
to do to keep your corporation in good standing without
the Technical Stuff material? Yes!

Foolish Assumptions

At the outset, we make certain assumptions about you
and the things you find important. How dare we? Let us
count the ways:



