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The mission of the University of Michigan Busi-
ness School Management Series is to provide
accessible, practical, and cutting-edge solutions
to the most critical challenges facing business-
people today. The UMBS Management Series
provides concepts and tools for people who
seek to make a significant difference in their or-
ganizations. Drawing on the research and ex-
perience of faculty at the University of Michigan
Business School, the books are written to stretch
thinking while providing practical, focused, and
innovative solutions to the pressing problems of
business.

i n n o v a t i v e  s o l u t i o n s  t o  t h e  
p r e s s i n g  p r o b l e m s  o f  b u s i n e s s
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Executive Summary

This book will help managers make day-to-day decisions
on how best to manage their employees while also pro-
tecting their companies and themselves from legal lia-

bility. Most managers in executive education programs are
surprised at the breadth of discretion the law often gives them.
They also tend to be surprised, though, at some of the subtle and
unnecessary mistakes managers make that cause legal head-
aches for themselves and for their companies. Becoming famil-
iar with basic principles of employment law will enable
managers to develop an internal compass on workforce issues.

Unlike most employment law books for managers, which
contain lists of laws and an abundance of legalese, this book 
is organized around the types of issues managers face in the
workplace:

■ Understanding the basic principles of U.S. employment law
and how it compares with other countries (Chapter One)

■ Hiring and promoting employees (Chapter Two)
■ Evaluating your current employees, checking the work his-

tory of applicants, and providing references for former em-
ployees (Chapter Three)

■ Avoiding illegal discrimination in your workforce and min-
imizing liability if discrimination does occur (Chapter Four)
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■ Managing employees with disabilities and issues of lost
work time (Chapter Five)

■ Terminating employees (Chapter Six)

Each chapter focuses on legal concepts of broad application
in today’s workplace, providing real examples of problems faced
by managers and explaining strategies for managers dealing
with similar issues. Each chapter contains “Fact or Fallacy?”
boxes that prompt readers to test their understanding of legal
principles. The ensuing discussion explains why each item is a
fact or a fallacy. This book does not, however, give specific legal
advice or eliminate the need for managers to seek advice from
human resources professionals and employment law attorneys.
Instead, it helps managers develop a toolkit for assessing the
need to seek advice and for working with advisers to achieve
the best result for the company.

In short, this book gives managers practical information
on how to minimize legal problems when hiring, promoting,
supervising, evaluating, and terminating employees. It also
shows how the legal principles frequently help managers reach
workforce decisions that are carefully considered and funda-
mentally fair, and that reflect good management practices. Man-
agers can use the strategies and information in this book to select,
motivate, and lead their employees with greater confidence and
effectiveness.
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Series Foreword

Welcome to the University of Michigan Business School
Management Series. The books in this series address
the most urgent problems facing business today. The

series is part of a larger initiative at the University of Michigan
Business School (UMBS) that ties together a range of efforts to
create and share knowledge through conferences, survey re-
search, interactive and distance training, print publications, and
news media.

It is just this type of broad-based initiative that sparked my
love affair with UMBS in 1984. From the day I arrived I was en-
amored with the quality of the research, the quality of the MBA
program, and the quality of the Executive Education Center.
Here was a business school committed to new lines of research,
new ways of teaching, and the practical application of ideas. It
was a place where innovative thinking could result in tangible
outcomes.

The UMBS Management Series is one very important out-
come, and it has an interesting history. It turns out that every
year five thousand participants in our executive program fill out
a marketing survey in which they write statements indicating
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xii Series Foreword

the most important problems they face. One day Lucy Chin, one
of our administrators, handed me a document containing all
these statements. A content analysis of the data resulted in a list
of forty-five pressing problems. The topics ranged from growing
a company to managing personal stress. The list covered a wide
territory, and I started to see its potential. People in organizations
tend to be driven by a very traditional set of problems, but the
solutions evolve. I went to my friends at Jossey-Bass to discuss
a publishing project. The discussion eventually grew into the
University of Michigan Business School Management Series—
Innovative Solutions to the Pressing Problems of Business.

The books are independent of each other, but collectively
they create a comprehensive set of management tools that cut
across all the functional areas of business—from strategy to
human resources to finance, accounting, and operations. They
draw on the interdisciplinary research of the Michigan faculty.
Yet each book is written so a serious manager can read it quickly
and act immediately. I think you will find that they are books that
will make a significant difference to you and your organization.

Robert E. Quinn, Consulting Editor
M.E. Tracy Distinguished Professor

University of Michigan Business School
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Preface

Managers are constantly challenged in today’s business
environment to do more with fewer employees, to mo-
tivate diverse groups of employees, and to face up to

tough people problems in their workforce. One key to your suc-
cess is accomplishing those goals while protecting yourself and
your company from legal liability. Human resources depart-
ments, management consultants, and even lawyers all claim to
help managers select, motivate, and winnow out their employ-
ees. I have spent most of the last twenty-five years in those
roles—as a human resources executive, as a practicing lawyer,
and as a leader of management education sessions.

I often find that managers are frustrated with the legal sys-
tem. Their interactions with human resources professionals,
management consultants, and attorneys have convinced them
that those people are more likely to put roadblocks in the way
of progress than to help managers solve problems. Managers
tend to blame legal requirements for the roadblocks. U.S. law,
however, provides managers with broad discretion in many em-
ployment-related situations. In fact, in most instances, the law
helps ensure that managers perform their essential functions in
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a way that is fundamentally fair and that respects important so-
cietal values while still supporting the managers’ goal of meet-
ing the challenges of the current business environment.

I have written this book to correct many of the fallacies
about employment law that have become ingrained in man-
agers’ beliefs and to help managers confront the people prob-
lems they face with their employees. Employment law books
tend to be organized according to the many laws that govern
workplace decisions. In my experience, though, most managers
do not want or need lengthy technical discussions of the myriad
of federal and state employment laws. If you have an employee
who misses a great deal of work due to illness, you usually do
not want to read a chapter on the Americans With Disabilities
Act, another chapter on the Family Medical Leave Act, and yet
another chapter on Workers’ Compensation. Worse yet, in books
organized on those principles you are left figuring out which of
the laws applies to your situation and how those laws might fit
together. Then, finally, you are left to seek the details relevant to
the resolution of your problem. Instead of all the legalese, most
managers with that type of problem want to know the basic con-
cepts that govern absence from work and how the concepts in-
terrelate. Given that information, managers have the basis of
knowledge to make decisions or seek additional advice.

This book departs from other employment law books by
being organized around topics of interest to managers. This en-
ables you to identify the type of workplace problem you are in-
terested in and to go to the correct chapter for practical insights
and examples. Here I have taken the usual employment legal is-
sues and organized them according to the following challenges
faced by managers:

■ Chapter Two: How to select the best employee for a job,
whether you are promoting from within or hiring from out-
side the company.
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Preface xv

■ Chapter Three: How to avoid current and future employ-
ment law issues when doing performance evaluations of ex-
isting employees and when providing references for former
employees.

■ Chapter Four: How to avoid situations of discrimination and
harassment in the workplace and what to do if complaints
occur. This is the most general chapter in the book, and the
same concepts come up in hiring, evaluating, disciplining,
and firing employees.

■ Chapter Five: How to deal with disabled employees and em-
ployees who miss excessive amounts of work. This is the
most complex chapter in the book and includes a variety of
examples to illustrate how the laws interact.

■ Chapter Six: How to terminate employees for poor per-
formance, in times of downsizing, and in reorganizations.

These chapters provide managers with the tools to consider
the legal implications of their workplace decisions. Chapter One
lays the groundwork by providing a general overview of the
U.S. legal system as it relates to employment. Nonetheless, what
this book does not do is substitute for the three years of law
school, the years of legal practice, and the detailed research in
your state that enable good employment law attorneys to ad-
dress legal questions specifically and in depth. Nor does this
book provide specific legal advice about actual situations you
will encounter. Finally, it makes no attempt to cover the myriad
of state-specific laws that govern the workplace. Instead, I in-
tend the book to add a basic understanding of employment law
concepts to your managerial toolkit. My goal is to help you es-
tablish an internal compass to assist you in making day-to-day
decisions in real time. You will also be better able to apply the
advice you receive from human resources professionals, man-
agement consultants, and lawyers. You should be confident in
your ability to engage those advisers in conversation, and you
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should be better able to determine when you need to seek pro-
fessional legal advice and counsel.
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1

Employment Law 
from a Manager’s
Perspective

Put yourself in the shoes of Wendy’s employer. When
Wendy caught her husband looking at an adult Internet
site, she convinced him that it would spice up their mar-

riage if they set up a similar site. Wendy posed for provocative
photographs, which her husband took and posted to their site.
To access the site, a viewer had to claim to be an adult. Profes-
sionally, Wendy worked as a counselor to troubled youths. One
of the youth’s parents told Wendy’s manager about the Web site
and demanded that Wendy be fired.

As Wendy’s manager, what would you do? More impor-
tant, what factors would you consider in making your deci-
sion? Would it matter if Wendy had a long history of excellent
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2 A Manager’s Guide to Employment Law

performance appraisals? What if Wendy had done all the work
for the Web site on her own time and with her own computer
equipment?

Certainly, one of the factors in your thinking would need
to be potential legal issues. As a manager, you don’t want to
cause your company or yourself unnecessary legal complica-
tions, such as lawsuits for wrongful termination. More posi-
tively, you need to know what latitude the law does and does
not give you in your efforts to build and manage the best pos-
sible workforce.

All too often I have seen managers who are frustrated with
the legal system. After frequent interactions with human re-
sources professionals, management consultants, and attorneys,
managers end up believing that the law requires them to hire a
certain job candidate even though another candidate is far more
qualified, that they cannot discipline the employee who spends
more time out of work because of illness than at work, or that
the law prevents them from firing an employee whose perform-
ance is lousy. All of these beliefs are fallacies. With a proper un-
derstanding of the law, managers can hire the most qualified
workers. Managers can discipline employees for unreasonable
absences. And managers can fire employees who cannot or will
not perform the critical functions of their jobs.

As a manager, you can always get specific legal advice for
some issue that confronts you, and often you should. On the
other hand, you don’t want to run up the cost, whether in time
or money, of seeking professional counsel every time an em-
ployment question arises that might have legal implications. To
manage efficiently, you need an internal compass that can guide
much of your everyday decision making and let you know
when you really need to get expert advice. Developing that in-
ternal compass is the purpose of this book.

This first chapter provides the basic road map for consider-
ing the legal implications of almost any employment-related de-
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Employment Law from a Manager’s Perspective 3

cision you might make. In the pages that follow, I first explain the
primary concept underlying U.S. employment law, employment-
at-will. Next I summarize some key exceptions to the basic rule.
To provide some perspective, I then briefly compare the U.S. sys-
tem and the approach taken by many other developed countries.

The discussion of employment-at-will shows that as a man-
ager you have significant flexibility in dealing with workforce
issues in the United States. However, the nature of our legal sys-
tem has some implications that can be at least as important as
the substantive legal rules when you are evaluating a potential
employment decision. Therefore, I also address some unique fea-
tures of the U.S. legal system.

Finally, it’s important to understand that managing legal
risk and opportunity in employment decisions is just a special
case of what you already do as a manager. Accordingly, I end the
chapter by integrating the discussion of U.S. employment law
with the basic concepts of managerial risk taking.

■ Employment-at-Will

The underlying concept governing the legal relationship be-
tween employer and employee in the United States is known as
employment-at-will. The concept itself is surprisingly simple to
understand. It becomes complex only because of the exceptions
that have developed over time. Before reading on, though, try
your hand at the following Fact or Fallacy? questions.

■ Fact or Fallacy? ■

1. You don’t need good cause to legally fire an 
employee. � Fact � Fallacy

2. Unless you put a promise to an employee in 
writing, the promise will not be enforceable. � Fact � Fallacy
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