
LITIGATION SERVICES HANDBOOK
The Role of the Financial Expert

FOURTH EDITION

Edited by
Roman L. Weil
Peter B. Frank

Christian W. Hughes
Michael J. Wagner

weil-FM-i-xxvii_HR  12/7/06  11:57 AM  Page i





File Attachment
C1.jpg





LITIGATION SERVICES HANDBOOK
The Role of the Financial Expert

FOURTH EDITION

Edited by
Roman L. Weil
Peter B. Frank

Christian W. Hughes
Michael J. Wagner

weil-FM-i-xxvii_HR  12/7/06  11:57 AM  Page i



This book is printed on acid-free paper. r

Copyright (c) 2007 by John Wiley & Sons, Inc. All rights reserved.

Published by John Wiley & Sons, Inc., Hoboken, New Jersey.

Published simultaneously in Canada.

No part of this publication may be reproduced, stored in a retrieval system, or
transmitted in any form or by any means, electronic, mechanical, photocopying,
recording, scanning, or otherwise, except as permitted under Section 107 or 108
of the 1976 United States Copyright Act, without either the prior written permis-
sion of the Publisher, or authorization through payment of the appropriate per-
copy fee to the Copyright Clearance Center, Inc., 222 Rosewood Drive, Danvers,
MA 01923, 978-750-8400, fax 978-646-8600, or on the web at www.copyright.com.
Requests to the Publisher for permission should be addressed to the Permissions
Department, John Wiley & Sons, Inc., 111 River Street, Hoboken, NJ 07030, 201-
748-6011, fax 201-748-6008, or online at http://www.wiley.com/go/permissions.

Limit of Liability/Disclaimer of Warranty: While the publisher and author have
used their best efforts in preparing this book, they make no representations or
warranties with respect to the accuracy or completeness of the contents of this
book and specifically disclaim any implied warranties of merchantability or fit-
ness for a particular purpose. No warranty may be created or extended by sales
representatives or written sales materials. The advice and strategies contained
herein may not be suitable for your situation. You should consult with a profes-
sional where appropriate. Neither the publisher nor author shall be liable for any
loss of profit or any other commercial damages, including but not limited to spe-
cial, incidental, consequential, or other damages.

For general information on our other products and services, or technical support,
please contact our Customer Care Department within the United States at 800-
762-2974, outside the United States at 317-572-3993 or fax 317-572-4002.

Wiley also publishes its books in a variety of electronic formats. Some content
that appears in print may not be available in electronic books.

For more information about Wiley products, visit our Web site at
http://www.wiley.com.

Library of Congress Cataloging-in-Publication Data:

Litigation services handbook: the role of the financial expert / edited by 
Roman L. Weil … [et al.]. — 4th ed.

p. cm.
ISBN–13: 978-0-471-76908-8 (cloth)
ISBN–10: 0-471-76908-8 (cloth)

1. Forensic accounting—United States. 2. Evidence, Expert—United States.
I. Weil, Roman L.

KF8968.15.L57 2007
347.73'67—dc22 2006036638

Printed in the United States of America

10 9 8 7 6 5 4 3 2 1

weil-FM-i-xxvii_HR  12/7/06  11:57 AM  Page ii

www.wiley.com


CONTENTS

Preface vii

About the Editors ix

About the Contributors xiii

PART I: THE LITIGATION ENVIRONMENT

1. The Role of the Financial Expert in Litigation Services 1.1
Peter B. Frank
Christian W. Hughes
Michael J. Wagner
Roman L. Weil

2. Causation Issues in Expert Testimony 2.1
Lawrence F. Ranallo
Diana L. Weiss

3. The Economics in Accounting for Litigation 3.1
Elizabeth A. Evans

4. Alternative Dispute Resolution 4.1
Patricia D. Tilton

PART II: DAMAGES TECHNIQUES

5. Statistical Estimation of Incremental Cost from Accounting Data 5.1
Michael W. Maher
M. Laurentius Marais
William E. Wecker
Roman L. Weil

6. Econometric Analysis 6.1
Mohan P. Rao
Christian D. Tregillis

7. Estimating the Cost of Capital 7.1
Gaurav Jetley
R. Jeffrey Malinak
Laura B. Stamm

8. Ex Ante versus Ex Post Damages Calculations 8.1
Michael J. Wagner
Michael K. Dunbar
Roman L. Weil

iii

weil-FM-i-xxvii_HR  12/7/06  11:57 AM  Page iii



iv CONTENTS

9. Prejudgment Interest 9.1
Michael S. Knoll
Jeffrey M. Colón

10. The Flaw of Averages in Law and Accounting 10.1
Sam L. Savage
Marc Van Allen

11. Valuing Losses in New Businesses 11.1
Mark A. Allen
Victoria A. Lazear

12. Business Interruption Insurance Claims 12.1
Joe Anastasi

13. Business Valuation 13.1
Michael A. Crain

Chapter 13 Appendix: Adjusted Present Value (APV) Method
Bonnie J. Goldsmith
Greg Hallman

14. Lost Earnings of Persons 14.1
Randi L. Firus
Keith R. Ugone

15. Punitive Damages 15.1
Peter A. Bicks
Martha N. Corbett
Glenn K. Jones
Gregory N. Phelps

16. Tax Treatment of Damages Awards 16.1
Merle Erickson
James K. Smith

PART III: LITIGATION TOOLS

17. Data Management 17.1
David B. Burg
Dyan A. Decker
John C. Moorman

PART IV: CIVIL LITIGATION

Securities and Accountant Liability

18. Federal Securities Acts and Areas of Expert Analysis 18.1
Nicholas I. Crew
Kevin L. Gold
Marnie A. Moore

weil-FM-i-xxvii_HR  12/7/06  11:57 AM  Page iv



CONTENTS v

19. Accountant Liability 19.1
Christopher D. Barbee
Michael R. Young

Intellectual Property

20. Economic Analysis of Nonpatent Intellectual Property Rights 
and Damages Measures 20.1

Elizabeth A. Evans
Peter P. Simon

21. Intellectual Property Damages in the Entertainment Industry 21.1
Deborah K. Bothun
Ronald B. Cushey
Bronwyn Dylla
Robert S. Knudsen

22. Patent Infringement Damages 22.1
Peter B. Frank
Vincent E. O’Brien
Michael J. Wagner

23. License Compliance: Performing Royalty Examinations 23.1
Mark W. Haller
David L. Marston
Vincent Torres

Antitrust/ Business Combination

24. Antitrust 24.1
Stephen H. Kalos

25. Disputes in Merger & Acquisition Transactions 25.1
Mark W. Haller
Kevin D. Kreb
Leigh Walton

Construction and Real Property Disputes

26. Construction Claims 26.1
Stephen P. Lechner
Bilge Astarlioglu

27. Quantifying Damages in Real Estate Litigation 27.1
Thomas E. Kabat
Frank A. Voorvaart

Other Civil Litigation

28. The Troubled Business and Bankruptcy 28.1
Grant W. Newton
Gil A. Miller

weil-FM-i-xxvii_HR  12/7/06  11:57 AM  Page v



vi CONTENTS

29. Alter Ego 29.1
Michael J. Wagner
Bonnie J. Goldsmith

30. Employment Litigation 30.1
Ali Saad

31. Federal Contract Disputes 31.1
James W. Thomas

PART V: FAMILY LAW

32. Valuation and Division of Marital Property 32.1
Donald A. Glenn

33. Child and Spousal Support Awards 33.1
John D. Zante

34. Marital Dissolution: Professional Goodwill and Related Intangibles 34.1
Donald L. Gursey
Donald John Miod

35. Marital Dissolution: Tracing and Apportionment of Assets 35.1
Donald L. Gursey
Donald A. Glenn

36. Marital Dissolution: Tax Considerations 36.1
Donald L. Gursey
Roseanna L. Purzycki
Brandi N. Brethour

PART VI: CRIMINAL CASES

37. Tax Fraud 37.1
Edward M. Robbins, Jr.

PART VII: INVESTIGATIONS

38. Financial Statement Investigation 38.1
Steven L. Skalak
Charles R. Hacker, Jr.
Daniel V. Dooley

39. International Investigations 39.1
Frederic R. Miller

Glossary

Index

weil-FM-i-xxvii_HR  12/7/06  11:57 AM  Page vi



PREFACE

The litigation services practice for financial experts continues to expand in size,
complexity, and geographic scope. This Handbook offers a comprehensive guide
for economists, accountants, and litigators involved generally with damages or
analytic issues in commercial litigation. The three previous editions, the first of
which appeared 16 years ago, have enjoyed critical success as they served to guide
readers and practitioners in the litigation services industry.

This fourth edition of the Litigation Services Handbook contains 39 chapters, all
written by experts—accountants, economists, and litigators—in their field. In
addition to the new chapters, this edition consolidates related chapters that
appeared in the third edition and presents substantial updates to or complete
rewrites of previous chapters. Together, they explain the financial theory behind
the demonstrated practical application and clarify relevant case and statute law.
This edition also includes an extensive glossary of financial terms.

Organization and Writing. This edition comprises seven sections, each addressing
a different practice area or set of functional tools.

Part I: The Litigation Environment (4 chapters) discusses the civil court system,
principles and techniques of alternative dispute resolution, and how CPAs and
economists function in the litigation environment; it also includes a new chap-
ter on causation issues.
Part II: Damages Techniques (12 chapters) addresses the components of damages
calculations with eight new chapters on statistical estimation, econometrics, ex
ante versus ex post calculations, prejudgment interest, problems with averages
in calculations, losses of new businesses, business valuation and punitive
damages.
Part III: Litigation Tools (1 new chapter) explains data management in regulato-
ry and litigation environments.
Part IV: Civil Litigation (14 chapters) addresses specific types of commercial
cases, categorized into five subsections:

1. Securities and Accountant Liability (2 chapters, one of which consolidates secu-
rities chapters of past editions)

2. Intellectual Property (4 chapters, including two new chapters that discuss in-
tellectual property in the entertainment industry and license compliance,
respectively, as well as a chapter that consolidates intellectual property chap-
ters of previous editions)

3. Antitrust/Business Combinations (2 chapters, including a new chapter that
revisits antitrust issues)

4. Construction and Real Property Disputes (2 chapters, including a new analysis
of construction claims)

5. Other Civil Litigation (4 chapters, including a consolidation of previous bank-
ruptcy chapters and a new discussion of federal contract disputes)

vii
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Part V: Family Law (5 chapters)
Part VI: Criminal Cases (1 chapter with a new discussion of tax fraud)
Part VII: Investigations (2 new chapters, one of which considers investigations of
financial statements and another that expands the discussion to include inter-
national considerations)

Glossary of Financial Terms (a new section that comprises an extensive catalog
of terms, concepts, and distinctions among them)

Notes on Writing Style. Many chapters contain a variety of statements of the
form, “The expert will measure cash flows and discount them to present value.”
Often, the authors originally wrote, and mean, “The expert will usually measure
cash flows and then, typically, discount them to present value.”

Rather than qualify every positive or absolute statement with “typically” or
“usually” or “generally,” we have omitted those qualifiers. The reader should
understand that unless the statement says something like, “always do X,” the
writer intended to qualify the statement with “typically” or “generally” or the
like, not to assert a prescriptive formula. As a result of this style simplification, we
think the reader more easily will comprehend the message.

Relation between Authors and Editors. We acknowledge the cooperation and pa-
tience that our contributing authors have shown. We do not agree with everything
they say and sometimes indicate that in notes. We prefer to have experts give their
own opinions, even when controversial, rather than less specific guidance—like
bland committee reports—on which we can all agree. Note to litigators cross-
examining us: just because the author of the chapter said it doesn’t mean we agree
with it.

Acknowledgments. We thank Debbie Asakawa for her work in managing, edit-
ing, and adding consistency and clarity to the manuscript. We also thank Hillary
Ruben for her assistance in tracking down dilatory authors in addition to other
tasks that helped bring the book to fruition. We acknowledge the excellent assis-
tance of Katherine McGuire and Nicholas Asakawa and the diligent work of our
liaisons at John Wiley & Sons: Judy Howarth and Natasha Wolfe.

Roman L. Weil

Peter B. Frank

Christian W. Hughes

Michael J. Wagner

November 2006
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