
International Documents 
on Environmental Liability



International Documents 
on Environmental Liability

Hannes Descamps, Robin Slabbinck and Hubert Bocken



ISBN 978-1-4020-8366-2 e-ISBN 978-1-4020-8367-9

Library of Congress Control Number: 2008924857

Cover image © 2008 JupiterImages Corporation

© 2008 Springer Science + Business Media B.V.
No part of this work may be reproduced, stored in a retrieval system, or transmitted in any form or by any means, electronic, me-
chanical, photocopying, microfi lming, recording or otherwise, without written  permission from the Publisher, with the exception 
of any material supplied specifi cally for the purpose of being entered and executed on a computer system, for exclusive use by the 
purchaser of the work.

Printed on acid-free paper

9 8 7 6 5 4 3 2 1

springer.com

Hannes Descamps
International Environmental Policy Unit
Ministry for the Environment
Flemish Government
Brussels, Belgium
hannes.descamps@lne.vlaanderen.be

Robin Slabbinck
Department of Civil Law (Environmental Liability)
Ghent University
LDR Environmental Lawyers
Ghent, Belgium
robin.slabbinck@ugent.be
robin.slabbinck@ldr.be

Hubert Bocken
Faculty of Law
Department of Civil Law
Ghent University
Ghent, Belgium
hubert.bocken@ugent.be



v

Preface

Since the introduction of the International 
Sources of Environmental Liability at the Antwerp 
Conference in December 2002, the landscape of 
liability for environmental damage has seen a 
number of significant changes.

The most important legislation to pass since 
then is the adoption of the Directive 2004/35/CE of 
the European Parliament and of the Council of 21 
April 2004 on environmental liability with regard 
to the prevention and remedying of environmental 
damage, commonly known as the Environmental 
Liability Directive or the ELD. The framework 
of the Environmental Liability Directive, which 
is based on the ‘polluter pays principle’, will be 
implemented in at least 27 Member States of the 
European Union. However, the Directive does not 
apply to (the imminent threat of) environmental 
damage arising from incidents for which liability 
or compensation falls within the scope of certain 
International Conventions. The exclusion of the 
risks covered by the nuclear liability conventions 
is absolute. Oil pollution damage and the dam-
age as the result of transport of dangerous goods 
on the other hand, is only excluded in so far the 
Convention is ‘in force’ in the Member State 
concerned.

New legislation worth mentioning are the agree-
ment on 23 May 2003 of the Protocol on civil 
liability and compensation for damage caused by 
the transboundary effects of industrial accidents on 
transboundary waters, the so called Kyiv Liability 
Protocol, and the conclusions of the negotiations in 
June 2005 of Annex VI to the Protocol on environ-
mental protection to the Antartic Treaty concerning 
liability arising from environmental emergencies.

Apart from an update with the inclusion of 
recently adopted instruments, the revised edi-
tion differs in several respects from the first 
two-part publication presented in Antwerp. The 
first mentioned documents are ordered according 
to the Annexes IV and V to the Environmental 
Liability Directive (ELD, Oil Pollution, Nuclear 
Risks and Limitation of Liability). The ensuing 
conventions are structured from general to thematic 
(Lugano, Transboundary movements of hazard-
ous wastes, International Watercourses, Antartica, 
International Law Commission, Space, and Armed 
Conflict). Also different from the first edition is 
the accompanying information with every docu-
ment that ‘sets the scene’ for the treaty in question. 
This includes mention of the exact reference and 
abbreviation, the status of the convention, the most 
authoritative literature on the subject and, for some 
conventions, case law falling within the scope of 
the convention. In the case of the ELD this last cate-
gory encompasses references to the most illustra-
tive cases of the European Court of Justice. At the 
end of this compilation an overview of references 
has been added.

Finally, given the broader scope, we decided 
to change the title to International Documents on 
Environmental Liability.

The revised edition is intended as a practical 
handbook for international policy makers, envi-
ronmental lawyers, scholars, students and anyone 
interested in international and European environ-
mental liability law. We have tried to provide the 
reader with a comprehensive and accurate com-
pilation. Overly technical annexes or appendices 
were omitted.



Special gratitude goes out to Ms. Nyabagala 
Massinde, Mr. Tom Malfait and Mr. Hendrik 
Schoukens for assisting us with this project.

vi Preface

This Sourcebook was completed on 1 November 
2007 and takes into account the available informa-
tion at that time.

Hannes DESCAMPS, Brussels 
Robin SLABBINCK, Ghent

Hubert BOCKEN, Ghent
1 November 2007

                                  



vii

Contents

Preface . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  v

Part I European Union

1 Environmental Liability Directive (ELD), Environmental Damage Directive (EDD) . . . . .  3

 1.1 General Information  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3
 1.2 Directive 2004/35/CE of the European Parliament and of the Council of 21 

April 2004 on Environmental Liability with Regard to the Prevention 
and Remedying of Environmental Damage  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5

 1.2.1 Annex I – Criteria referred to in Article II(1)(a)  . . . . . . . . . . . . . . . . . . . . . . . . . .  16
 1.2.2 Annex II – Remedying of Environmental Damage  . . . . . . . . . . . . . . . . . . . . . . . .  16
 1.2.3 Annex III – Activities referred to in Article III(1) . . . . . . . . . . . . . . . . . . . . . . . . .  18
 1.2.4 Annex IV – International Conventions Referred to in Article IV(2) . . . . . . . . . . .  20
 1.2.5 Annex V – International Instruments Referred to in Article IV(4)  . . . . . . . . . . . .  20
 1.2.6 Annex VI – Information and Data Referred to in Article XVIII(1) . . . . . . . . . . . .  20
 1.2.7 Commission Declaration on Article XIV(2) – Environmental 

Liability Directive . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  21

Part II General

2 Lugano Convention . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  25

 2.1 General Information  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  25
 2.2 Convention of 21 June 1993 on Civil Liability for Damage Resulting 

from Activities Dangerous to the Environment  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  26
 2.2.1 Annex I – Dangerous substances  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  37
 2.2.2 Annex II – Installations or sites for the Incineration, Treatment, 

Handling or Recycling of Waste . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  37

Part III Oil Pollution

3 CLC, CLC 1992, 1992 Oil Pollution Convention, 1992 Civil Liability Convention . . . . . . .  41

 3.1 General Information  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  41
 3.2 International Convention of 27 November 1992 on Civil Liability 

for Oil Pollution Damage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  43



 3.2.1 Annex – Certificate of Insurance or Other Financial Security 
in Respect of Civil Liability for Oil Pollution Damage . . . . . . . . . . . . . . . . . . . . .  52

 3.3 Resolution (Adopted by the Legal Committee of the International 
Maritime Organization on 18 October 2000): Adoption of Amendments 
of the Limitation Amounts in the Protocol of 1992 to Amend 
the International Convention on Civil Liability for Oil
Pollution Damage, 1969 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  53

 3.3.1 Annex – Amendments of the limitation amounts in the protocol 
of 1992 to amend the International Convention on Civil Liability 
for Oil Pollution Damage, 1969 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  53

4 IOPCF, IOPCF 1992, 1992 Fund Convention . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  55

 4.1 General Information  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  55
 4.2 International Convention of 27 November 1992 on the Establishment 

of an International Fund for Compensation for Oil Pollution Damage . . . . . . . . . . . . . . .  57
 4.3 Resolution (Adopted by the Legal Committee of the International Maritime 

Organization on 18 October 2000): Adoption of Amendments of the Limits 
of Compensation in the Protocol of 1992 to Amend the International 
Convention on the Establishment of an International Fund 
for Compensation for Oil Pollution Damage, 1971 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  71

 4.3.1 Annex – Amendments of the limits of Compensation 
in the Protocol of 1992 to Amend the International Convention 
on the Establishment of an International Fund for Compensation 
for Oil Pollution Damage, 1971 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  72

5 Supplementary Fund Protocol . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73

 5.1 General Information  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  73
 5.2 Protocol of 2003 to the International Convention on the Establishment 

of an International Fund for Compensation for Oil Pollution Damage, 1992 . . . . . . . . . .  73

6 Bunker Oil Convention, Bunker Convention . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  83

 6.1 General Information  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  83
 6.2 International Convention of 23 March 2001 on Civil Liability 

for Bunker Oil Pollution Damage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  84

7 Seabed Mineral Resources Convention  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  91

 7.1 General Information  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  91
 7.2 Convention of 1 May 1977 on Civil Liability for Oil Pollution 

Damage Resulting from Exploration for and Exploitation 
of Seabed Mineral Resources . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  91

Part IV Transport of Dangerous Goods (by Sea / on Land)

8 HNS  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  101

 8.1 General Information  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  101
 8.2 International Convention of 3 May 1996 on Liability and Compensation 

in Connection with Carriage of Hazardous and Noxious 
Substances by Sea . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  102

viii Contents



 8.2.1 Annex I – Certificate of insurance or other financial security in respect 
of liability for damage caused by hazardous and noxious substances (HNS) . . . .  123

 8.2.2 Annex II – Regulations for the calculation of annual 
contributions to the general account . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  124

 9 CRTD . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  127

  9.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  127
  9.2 Convention of 10 October 1989 on Civil Liability for Damage Caused During 

Carriage of Dangerous Goods by Road, Rail and Inland Navigation Vessels . . . . . . . .  127

Part V Nuclear Risks

10 Paris Convention . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  141

 10.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  141
 10.2 Convention on Third Party Liability in the Field of Nuclear Energy of 29 July 1960

(as Amended by the Additional Protocol of 28 January 1964 
and by the Protocol of 16 November 1982)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  143

 10.2.1 Annex I  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  150
 10.2.2 Annex II . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  151
 10.3 Convention on Third Party Liability in the Field of Nuclear Energy 

(as Amended by the Additional Protocol of 28 January 
1964 and by the Protocol of 16 November 1982, and by the Protocol 
of 12 February 2004) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  151

11 Brussels Supplementary Convention  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  163

 11.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  163
 11.2 Convention of 31 January 1963 Supplementary to the Paris Convention 

on Third Party Liability in the Field of Nuclear Energy (as Amended 
by the Additional Protocol of 28 January 1964 and by the Protocol 
of 16 November 1982) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  164

 11.2.1 Annex . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  171
 11.3 Convention of 31 January 1963 Supplementary to the Paris Convention 

on Third Party Liability in the Field of Nuclear Energy (as Amended 
by the Additional Protocol of 28 January 1964 and by the Protocol 
of 16 November 1982, and by the Protocol of 12 February 2004) . . . . . . . . . . . . . . . . .  171

 11.3.1 Annex . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  179

12 Vienna Convention . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  181

 12.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  181
 12.2 Vienna Convention of 21 May 1963 on Civil Liability for Nuclear Damage . . . . . . . . .  183
 12.3 Vienna Convention as Amended by the Protocol of 12 September 1997 

to Amend the Vienna Convention on Civil Liability for Nuclear Damage  . . . . . . . . . .  190

13 CSC . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  201

 13.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  201
 13.2 Convention of 12 September 1997 on Supplementary Compensation

for Nuclear Damage  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  202
 13.2.1 Annex . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  210

Contents ix



14 Joint Protocol  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  217

 14.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  217
 14.2 Joint Protocol of 21 September 1997 Relating to the Application 

of the Vienna Convention and the Paris Convention . . . . . . . . . . . . . . . . . . . . . . . . . . . .  218

15 Nuclear . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  221

 15.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  221
 15.2 Convention of 17 December 1971 Relating to Civil Liability 

in the Field of Maritime Carriage of Nuclear Material . . . . . . . . . . . . . . . . . . . . . . . . . .  222

Part VI Limitation of Liability

16 LLMC . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  227

 16.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  227
 16.2 Convention of 19 November 1976 on Limitation of Liability 

for Maritime Claims  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  228
 16.3 Protocol of 2 May 1996 to Amend the Convention on Limitation 

of Liability for Maritime Claims . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  235

17 CLNI . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  241

 17.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  241
 17.2 Strasbourg Convention of 4 November 1988 on Limitation of Liability 

in Inland Navigation  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  241

Part VII Transboundary Movements of Hazardous Wastes

18 Basel Liability Protocol  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  253

 18.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  253
 18.2 Protocol of 10 December 1999 on Liability and Compensation 

for Damage Resulting from Transboundary Movements 
to the Convention on the Control of Transboundary Movements 
of Hazardous Wastes and Their Disposal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  254

Part VIII International Watercourses

19 Kyiv Liability Protocol . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  267

 19.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  267
 19.2 Protocol of 23 May 2003 on Civil Liability and Compensation for Damage 

Caused by the Transboundary Effects of Industrial Accidents on Transboundary 
Waters to the 1992 Convention on the Protection and Use of Transboundary 
Watercourses and International Lakes and to the 1992 Convention 
on the Transboundary Effects of Industrial Accidents . . . . . . . . . . . . . . . . . . . . . . . . . .  268

 19.2.1 Annex I – Hazardous substances and their Threshold Quantities 
for the Purpose of Defining Hazardous Activities  . . . . . . . . . . . . . . . . . . . . . .  275

 19.2.2 Annex II – Limits of liability and minimum limits of financial securities . . . .  276
 19.2.3 Annex III – Arbitration . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  277

x Contents



Part IX Antarctica

20 Antarctica Liability Annex  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  281

 20.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  281
 20.2 Annex VI to the Protocol on Environmental Protection 

to the Antarctic Treaty – Liability Arising from 
Environmental Emergencies  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  282

21 CRAMRA  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  289

 21.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  289
 21.2 Convention on the Regulation of Antarctic Mineral Resource Activities . . . . . . . . . . . .  289
 21.2.1 Annex – An Arbitral Tribunal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  318

Part X International Law Commission

22 Responsibility of States for Internationally Wrongful Acts . . . . . . . . . . . . . . . . . . . . . . . . .  323

 22.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  323
 22.2 Draft Articles on Responsibility of States for Internationally 

Wrongful Acts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  324

23 Prevention of Transboundary Harm from Hazardous Activities  . . . . . . . . . . . . . . . . . . . .  333

 23.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  333
 23.2 Draft Articles on Prevention of Transboundary Harm from 

Hazardous Activities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  334

24 Allocation of Loss in the Case of Transboundary Harm Arising 
Out of Hazardous Activities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  339

 24.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  339
 24.2 Draft Principles on the Allocation of Loss in the 

Case of Transboundary 
Harm Arising Out of Hazardous Activities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  339

Part XI Space

25 Space Liability Convention  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  345

 25.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  345
 25.2 Convention of 29 March 1972 on International Liability for Damage 

Caused by Space Objects  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  346

Part XII Armed Conflict

26 UN Compensation Commission . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  355

 26.1 General Information . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  355
 26.2 Extract from the Report and Recommendations Made by the Panel 

of Commissioners Concerning the Fifth Instalment of ‘F4’ Claims . . . . . . . . . . . . . . . .  356

Contents xi



References  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  361

A. Environmental Liability  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  361
B. Genetically Modified Organisms  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  363
C. Nuclear Liability Conventions  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  363
D. Oil Pollution Conventions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  364

Index . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  367

                                                                                    

xii Contents



Part I
European Union

                                                                      
                                        



3

1.1 General Information

Directive 2004/35/CE of the European Parliament and of the Council of 21 April 2004 on Environmental 
Liability with Regard to the Prevention and Remedying of Environmental Damage

1
Environmental Liability Directive (ELD)
Environmental Damage Directive (EDD)

Most common abbreviation(s) Environmental Liability Directive (ELD)
 Environmental Damage Directive (EDD)
Organisation European Community (EC)
Reference Official Journal Legislation 143/56, 30 April 2004
Status 
Adoption 21 April 2004
Entry into force 30 April 2007
 Article XIX(1): ‘Member States shall bring into force the laws, 
 regulations and administrative provisions necessary to comply
 with this Directive by 30 April 2007.’
State Parties Austria, Belgium, Bulgaria, Czech Republic, Cyprus, Denmark, 
 Estonia, Finland, France, Germany, Greece, Hungary, Ireland, 
 Italy, Latvia, Lithuania, Luxemburg, Malta, the Netherlands, 
 Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden, 
 United Kingdom
Case Law Polluter Pays Principle
 Case C-293/97, Standley [29 April 1999], ECR I-2603
 Natural Habitats and Protected Species
 Case C-355/90, Commission v. Spain (Marismas de Santoña) 
 [2 August 1993], ECR I-4221
 Case C-44/95, Regina/ Secretary of State for the Environment 
 (Lappel Bank) [11 July 1996], ECR-I, 3805
 Case C-371/98, First Corporate Shipping Ltd (Severn) 
 [7 November 2000], ECR I-9235
 Case C-374/98, Commission/France (Basses Corbières) 
 [7 December 2000], ECR I-1512
 Case C-127/02, Kokkelvisserij [7 September 2004],  ECR I-0000
 Case C-117/03, Società Italiana Dragaggi [13 January 2005], 
 ECR I-000



4 1. Environmental Liability Directive (ELD)

 Water
 Case C-56/90, Commission v. United Kingdom, (Blackpool) 
 [14 July 1993], ECR I-4109
 Land
 Case C-1/03, Van de Walle (Texaco) [7 September 2004], 
 ECR I-0000
 Permit Defence and State of the Art Defence
 Case C-300/95, Commission v. United Kingdom [29 May 1997], 
 ECR I-2649
 Case C-230/00, Commission v. Belgium [14 June 2001], 
 ECR I-4591
 Request for action and Access to Information
 Case C-321/95, Greenpeace v. Commission of the European 
 Communities [2 April 1998], ECR I-1651
 Case C-321/96, Mecklenburg [17 June 1998], ECR I-3809
 Case C-217/97, Commission v. Germany [9 September 1999], 
 ECR I-5087
 Liability of Member States
 Cases C-6/90 and 9/90, Francovich and Bonifaci and Others 
 v. Italian Republic [19 November 1991], ECR I-5357
 Cases C-46/93 and 48/93, Brasserie du Pêcheur 
 and Factortame [5 March 1996], ECR I-1029
Literature Bergkamp, L, ‘Implementation of the Environmental Liability 
 Directive in EU Member States’,  ERA-Forum, 3/2005, 
 pp. 389–400.
 Bergkamp, L, ‘Liability for Environmental Damages caused by 
 Genetically Modified Organisms under the EU  Environmental 
 Liability Directive’, TMA, 2005, pp. 184–188.
 Bergkamp, L, ‘The European Court of Justice’s Texaco Ruling 
 and the Environmental Liability Directive’, TMA, 2005, pp. 150–155.
 Bergkamp, L, ‘The European Environmental Liability Directive 
 and its Effects on Industry and the Economy’, in R Mellenbergh 
 & R Uylenburg (eds), Aansprakelijkheid voor schade aan de 
 natuur, Europa Law Publishing, Groningen, 2005, pp. 95–132.
 Betlem, G & Brans, E (ed), Environmental Liability in the EU: 
 the 2004 Directive compared with US and Member State Law, 
 Cameron May, London, 2006, 432 p.
 Betlem, G & Brans, E, ‘Environmental Liability  in the EU: 
 An Introduction’ in G Betlem & E Brans (eds), Environmental 
 Liability in the EU: the 2004 Directive compared with US and 
 Member State Law, Cameron May, London, 2006, pp. 17–28.
 Betlem, G, ‘Scope and Defences of the 2004 Environmental 
 Liability Directive: Who is Liable for What?’, ERA-Forum, 
 3/2005, pp. 376–388.
 Bocken, H, ‘Financial Guarantees in Environmental Liability’, 
 European Environmental Law Review, 2006, pp. 13–32.
 Brans, E, ‘Liability for Damage to Public Natural  Resources 
 under the 2004 EC Environmental Liability Directive – Standing 
 and Assessment of Damages’, in G Betlem & E Brans (eds), 
 Environmental Liability in the EU: the 2004 Directive compared 
 with US and Member State Law, Cameron May, London, 2006, 
 pp. 189–216.



1.2 Directive 2004/35/CE 
of the European Parliament 
and of the Council of 21 April 2004 
on Environmental Liability 
with Regard to the Prevention 
and Remedying of Environmental 
Damage

THE EUROPEAN PARLIAMENT AND THE 
COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European 
Community, and in particular Article 175(1) thereof,

Having regard to the proposal from the Commission,1

Having regard to the Opinion of the European 
Economic and Social Committee,2

After consulting the Committee of the Regions,
Acting in accordance with the procedure laid down 
in Article 251 of the Treaty,3 in the light of the joint 
text approved by the Conciliation Committee on 10 
March 2004,

Whereas:

(1)  There are currently many contaminated sites in 
the Community, posing significant health risks, 
and the loss of biodiversity has dramatically accel-
erated over the last decades. Failure to act could 
result in increased site contamination and greater 
loss of biodiversity in the future. Preventing and 
remedying, insofar as is possible, environmental 

1 OJ C 151 E, 25.6.2002, p. 132.
2 OJ C 241, 7.10.2002, p. 162.

3 Opinion of the European Parliament of 14 May 2003 
(not yet published in the Official Journal), Council 
Common Position of 18 September 2003 (OJ C 277 E, 
18.11.2003, p. 10) and Position of the European 
Parliament of 17 December 2003 (not yet published 
in the Official Journal). Legislative resolution of the 
European Parliament of 31 March 2004 and Council 
Decision of 30 March 2004.
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damage contributes to implementing the objectives 
and principles of the Community’s environment 
policy as set out in the Treaty. Local conditions 
should be taken into account when deciding how 
to remedy damage.

(2)  The prevention and remedying of environmental 
damage should be implemented through the fur-
therance of the ‘polluter pays’ principle, as indi-
cated in the Treaty and in line with the principle 
of sustainable development. The fundamental 
principle of this Directive should therefore be 
that an operator whose activity has caused the 
environmental damage or the imminent threat 
of such damage is to be held financially liable, 
in order to induce operators to adopt measures 
and develop practices to minimise the risks of 
environmental damage so that their exposure to 
financial liabilities is reduced.

(3)  Since the objective of this Directive, namely to 
establish a common framework for the preven-
tion and remedying of environmental  damage 
at a reasonable cost to society, cannot be 
 sufficiently achieved by the Member States and 
can therefore be better achieved at Community 
level by reason of the scale of this Directive and 
its implications in respect of other Community 
legislation, namely Council Directive 79/409/
EEC of 2 April 1979 on the conservation of 
wild birds,4 Council Directive 92/43/EEC of 21 
May 1992 on the conservation of natural habi-
tats and of wild fauna and flora,5 and Directive 
2000/60/EC of the European Parliament and of 
the Council of 23 October 2000 establishing a 
framework for Community action in the field 
of water policy,6 the Community may adopt 
measures in accordance with the principle of 
subsidiarity as set out in Article 5 of the Treaty. 
In accordance with the principle of proportion-
ality, as set out in that Article, this Directive 
does not go beyond what is necessary in order 
to achieve that objective.

 (4)  Environmental damage also includes damage 
caused by airborne elements as far as they 
cause damage to water, land or protected spe-
cies or natural habitats.

 (5)  Concepts instrumental for the correct inter-
pretation and application of the scheme pro-
vided for by this Directive should be defined 
especially as regards the definition of environ-
mental damage. When the concept in question 
derives from other relevant Community legis-
lation, the same definition should be used so 
that common criteria can be used and uniform 
application promoted.

 (6)  Protected species and natural habitats might also 
be defined by reference to species and habitats 
protected in pursuance of national legislation 
on nature conservation. Account should nev-
ertheless be taken of specific situations where 
Community, or equivalent national, legislation 
allows for certain derogations from the level of 
protection afforded to the environment.

 (7)  For the purposes of assessing damage to land 
as defined in this Directive the use of risk 
assessment procedures to determine to what 
extent human health is likely to be adversely 
affected is desirable.

 (8)  This Directive should apply, as far as environ-
mental damage is concerned, to occupational 
activities which present a risk for human 
health or the environment. Those activities 
should be identified, in principle, by refer-
ence to the relevant Community legislation 
which provides for regulatory requirements in 
relation to certain activities or practices con-
sidered as posing a potential or actual risk for 
human health or the environment.

 (9)  This Directive should also apply, as regards 
damage to protected species and natural habi-
tats, to any occupational activities other than 
those already directly or indirectly identified 
by reference to Community legislation as pos-
ing an actual or potential risk for human health 
or the environment. In such cases the opera-
tor should only be liable under this Directive 
whenever he is at fault or negligent.

(10)  Express account should be taken of the Euratom 
Treaty and relevant international conventions 
and of Community legislation regulating more 
comprehensively and more stringently the oper-
ation of any of the activities falling under the 

4 OJ L 103, 25.4.1979, p. 1. Directive as last amended 
by Regulation (EC) No 807/2003 (OJ L 122, 16.5.2003, 
p. 36).
5 OJ L 206, 22.7.1992, p. 7. Directive as last amended by 
Regulation (EC) No 1882/2003 of the European Parliament 
and of the Council (OJ L 284, 31.10.2003, p. 1).
6 OJ L 327, 22.12.2000, p. 1. Directive as amended by 
Decision No 2455/2001/EC (OJ L 331, 15.12.2001, p. 1).



scope of this Directive. This Directive, which 
does not provide for additional rules of conflict 
of laws when it specifies the powers of the 
competent authorities, is without prejudice to 
the rules on international jurisdiction of courts 
as provided, inter alia, in Council Regulation 
(EC) No 44/2001 of 22 December 2000 on 
jurisdiction and the recognition and enforcement 
of judgments in civil and commercial matters.7 
This Directive should not apply to activities 
the main purpose of which is to serve national 
defence or international security.

(11)  This Directive aims at preventing and remedy-
ing environmental damage, and does not affect 
rights of compensation for traditional dam-
age granted under any relevant international 
agreement regulating civil liability.

(12)  Many Member States are party to international 
agreements dealing with civil liability in rela-
tion to specific fields. These Member States 
should be able to remain so after the entry into 
force of this Directive, whereas other Member 
States should not lose their freedom to become 
parties to these agreements.

(13)  Not all forms of environmental damage can be 
remedied by means of the liability mechanism. 
For the latter to be effective, there need to be 
one or more identifiable polluters, the dam-
age should be concrete and quantifiable, and a 
causal link should be established between the 
damage and the identified polluter(s). Liability 
is therefore not a suitable instrument for deal-
ing with pollution of a widespread, diffuse 
character, where it is impossible to link the 
negative environmental effects with acts or 
failure to act of certain individual actors.

(14)  This Directive does not apply to cases of per-
sonal injury, to damage to private property or 
to any economic loss and does not affect any 
right regarding these types of damages.

(15)  Since the prevention and remedying of environ-
mental damage is a task directly contributing 
to the pursuit of the Community’s environment 
policy, public authorities should ensure the 
proper implementation and enforcement of the 
scheme provided for by this Directive.

(16)  Restoration of the environment should take 
place in an effective manner ensuring that the 
relevant restoration objectives are achieved. A 
common framework should be defined to that 
end, the proper application of which should be 
supervised by the competent authority.

(17)  Appropriate provision should be made for 
those situations where several instances of 
environmental damage have occurred in such 
a manner that the competent authority cannot 
ensure that all the necessary remedial meas-
ures are taken at the same time. In such a case, 
the competent authority should be entitled to 
decide which instance of environmental dam-
age is to be remedied first.

(18)  According to the ‘polluter-pays’ principle, an 
operator causing environmental damage or cre-
ating an imminent threat of such damage should, 
in principle, bear the cost of the necessary pre-
ventive or remedial measures. In cases where a 
competent authority acts, itself or through a third 
party, in the place of an operator, that author-
ity should ensure that the cost incurred by it is 
recovered from the operator. It is also appropri-
ate that the operators should ultimately bear the 
cost of assessing environmental damage and, as 
the case may be, assessing an imminent threat of 
such damage occurring.

(19)  Member States may provide for flat-rate cal-
culation of administrative, legal, enforcement 
and other general costs to be recovered.

(20)  An operator should not be required to bear the 
costs of preventive or remedial actions taken 
pursuant to this Directive in situations where 
the damage in question or imminent threat 
thereof is the result of certain events beyond the 
operator’s control. Member States may allow 
that operators who are not at fault or negligent 
shall not bear the cost of remedial measures, 
in situations where the damage in question 
is the result of emissions or events explicitly 
authorised or where the potential for damage 
could not have been known when the event or 
emission took place.

(21)  Operators should bear the costs relating to pre-
ventive measures when those measures should 
have been taken as a matter of course in order 
to comply with the legislative, regulatory and 
administrative provisions regulating their activi-
ties or the terms of any permit or authorisation.

7 OJ L 12, 16.1.2001, p. 1. Regulation as amended by 
Commission Regulation (EC) No 1496/2002 (OJ L 225, 
22.8.2002, p. 13).

1.2 Directive 2004/35/CE of the European Parliament 7
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(22)  Member States may establish national rules 
covering cost allocation in cases of multiple 
party causation. Member States may take into 
account, in particular, the specific situation of 
users of products who might not be held respon-
sible for environmental damage in the same 
conditions as those producing such products. In 
this case, apportionment of liability should be 
determined in accordance with national law.

(23)  Competent authorities should be entitled to 
recover the cost of preventive or remedial 
measures from an operator within a reason-
able period of time from the date on which 
those measures were completed.

(24)  It is necessary to ensure that effective means of 
implementation and enforcement are available, 
while ensuring that the legitimate interests 
of the relevant operators and other interested 
parties are adequately safeguarded. Competent 
authorities should be in charge of specific tasks 
entailing appropriate administrative discretion, 
namely the duty to assess the significance of 
the damage and to determine which remedial 
measures should be taken.

(25)  Persons adversely affected or likely to be adversely 
affected by environmental damage should be 
entitled to ask the competent authority to take 
action. Environmental protection is, however, a 
diffuse interest on behalf of which individuals 
will not always act or will not be in a position to 
act. Non- governmental organisations promoting 
environmental protection should therefore also 
be given the opportunity to properly contribute to 
the effective implementation of this Directive.

(26)  The relevant natural or legal persons con-
cerned should have access to procedures for 
the review of the competent authority’s deci-
sions, acts or failure to act.

(27)  Member States should take measures to 
encourage the use by operators of any appro-
priate insurance or other forms of financial 
security and the development of financial 
security instruments and markets in order to 
provide effective cover for financial obliga-
tions under this Directive.

(28)  Where environmental damage affects or is likely 
to affect several Member States, those Member 
States should cooperate with a view to ensur-
ing proper and effective preventive or remedial 
action in respect of any environmental damage. 

Member States may seek to recover the costs for 
preventive or remedial actions.

(29)  This Directive should not prevent Member States 
from maintaining or enacting more stringent 
provisions in relation to the prevention and rem-
edying of environmental damage; nor should it 
prevent the adoption by Member States of appro-
priate measures in relation to situations where 
double recovery of costs could occur as a result 
of concurrent action by a competent authority 
under this Directive and by a person whose prop-
erty is affected by the environmental damage.

(30)  Damage caused before the expiry of the dead-
line for implementation of this Directive should 
not be covered by its provisions.

(31)  Member States should report to the Commission 
on the experience gained in the application 
of this Directive so as to enable the Commission 
to consider, taking into account the impact 
on sustainable development and future risks to 
the environment, whether any review of this 
Directive is appropriate.

HAVE ADOPTED THIS DIRECTIVE:

Article I

Subject matter

The purpose of this Directive is to establish a 
framework of environmental liability based on the 
‘polluter-pays’ principle, to prevent and remedy 
environmental damage.

Article II

Definitions

For the purpose of this Directive the following 
definitions shall apply:

1. ‘environmental damage’ means:

 (a)  damage to protected species and natural 
habitats, which is any damage that has sig-
nificant adverse effects on reaching or main-
taining the favourable conservation status of 
such habitats or species. The significance of 
such effects is to be assessed with reference 
to the baseline condition, taking account of 
the criteria set out in Annex I;

   Damage to protected species and natural habi-
tats does not include previously identified 
adverse effects which result from an act by an 



operator which was expressly authorised by 
the relevant authorities in accordance with pro-
visions implementing Article 6(3) and (4) or 
Article 16 of Directive 92/43/EEC or Article 9 
of Directive 79/409/EEC or, in the case of hab-
itats and species not covered by Community 
law, in accordance with equivalent provisions 
of national law on nature conservation.

(b)  water damage, which is any damage that 
significantly adversely affects the ecological, 
chemical and/or quantitative status and/or 
ecological potential, as defined in Directive 
2000/60/EC, of the waters concerned, with 
the exception of adverse effects where Article 
4(7) of that Directive applies;

(c)  land damage, which is any land contamination 
that creates a significant risk of human health 
being adversely affected as a result of the 
direct or indirect introduction, in, on or under 
land, of substances, preparations, organisms 
or micro-organisms;

2. ‘damage’ means a measurable adverse change 
in a natural resource or measurable impairment 
of a natural resource service which may occur 
directly or indirectly;

3. ‘protected species and natural habitats’ means:

(a)  the species mentioned in Article 4(2) of 
Directive 79/409/EEC or listed in Annex 
I thereto or listed in Annexes II and IV to 
Directive 92/43/EEC;

(b)  the habitats of species mentioned in Article 4(2) 
of Directive 79/409/EEC or listed in Annex I 
thereto or listed in Annex II to Directive 92/43/
EEC, and the natural habitats listed in Annex I 
to Directive 92/43/EEC and the breeding sites 
or resting places of the species listed in Annex 
IV to Directive 92/43/EEC; and

(c)  where a Member State so determines, any 
habitat or species, not listed in those Annexes 
which the Member State designates for 
equivalent purposes as those laid down in 
these two Directives;

4. ‘conservation status’ means:

(a)  in respect of a natural habitat, the sum of the 
influences acting on a natural habitat and its 
typical species that may affect its long-term 
natural distribution, structure and functions 

as well as the long-term survival of its typi-
cal species within, as the case may be, the 
European territory of the Member States to 
which the Treaty applies or the territory of 
a Member State or the natural range of that 
habitat;

The conservation status of a natural habitat 
will be taken as ‘favourable’ when:

–  its natural range and areas it covers within 
that range are stable or increasing,

–  the specific structure and functions which 
are necessary for its long-term mainte-
nance exist and are likely to continue to 
exist for the foreseeable future, and

–  the conservation status of its typical spe-
cies is favourable, as defined in (b);

(b)  in respect of a species, the sum of the influ-
ences acting on the species concerned that 
may affect the long-term distribution and 
abundance of its populations within, as the 
case may be, the European territory of the 
Member States to which the Treaty applies or 
the territory of a Member State or the natural 
range of that species;

The conservation status of a species will be 
taken as ‘favourable’ when:

–  population dynamics data on the species 
concerned indicate that it is maintaining 
itself on a long-term basis as a viable com-
ponent of its natural habitats,

–  the natural range of the species is neither 
being reduced nor is likely to be reduced 
for the foreseeable future, and

–  there is, and will probably continue to be, 
a sufficiently large habitat to maintain its 
populations on a long-term basis;

5.  ‘waters’ mean all waters covered by Directive 
2000/60/EC;

6.  ‘operator’ means any natural or legal, private or 
public person who operates or controls the occu-
pational activity or, where this is provided for in 
national legislation, to whom decisive economic 
power over the technical functioning of such an 
activity has been delegated, including the holder of 
a permit or authorisation for such an activity or the 
person registering or notifying such an activity;

1.2 Directive 2004/35/CE of the European Parliament 9
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 7.  ‘occupational activity’ means any activity 
carried out in the course of an economic activity, 
a business or an undertaking, irrespectively of its 
private or public, profit or non-profit character;

 8.  ‘emission’ means the release in the environment, 
as a result of human activities, of substances, 
preparations, organisms or micro-organisms;

 9.  ‘imminent threat of damage’ means a suf-
ficient likelihood that environmental damage 
will occur in the near future;

10.  ‘preventive measures’ means any measures 
taken in response to an event, act or omission 
that has created an imminent threat of environ-
mental damage, with a view to preventing or 
minimising that damage;

11.  ‘remedial measures’ means any action, or 
combination of actions, including mitigating 
or interim measures to restore, rehabilitate 
or replace damaged natural resources and/or 
impaired services, or to provide an equivalent 
alternative to those resources or services as 
foreseen in Annex II;

12.  ‘natural resource’ means protected species and 
natural habitats, water and land;

13.  ‘services’ and ‘natural resources services’ 
mean the functions performed by a natural 
resource for the benefit of another natural 
resource or the public;

14.  ‘baseline condition’ means the condition at the 
time of the damage of the natural resources and 
services that would have existed had the envi-
ronmental damage not occurred, estimated on 
the basis of the best information available;

15.  ‘recovery’, including ‘natural recovery’, means, 
in the case of water, protected species and 
natural habitats the return of damaged natural 
resources and/or impaired services to baseline 
condition and in the case of land damage, the 
elimination of any significant risk of adversely 
affecting human health;

16.  ‘costs’ means costs which are justified by the need 
to ensure the proper and effective implementation 
of this Directive including the costs of assessing 
environmental damage, an imminent threat of 
such damage, alternatives for action as well as the 
administrative, legal, and enforcement costs, the 

costs of data collection and other general costs, 
monitoring and supervision costs.

Article III

Scope

1. This Directive shall apply to:

(a)  environmental damage caused by any of the 
occupational activities listed in Annex III, and 
to any imminent threat of such damage occur-
ring by reason of any of those activities;

(b)  damage to protected species and natural habi-
tats caused by any occupational activities 
other than those listed in Annex III, and to 
any imminent threat of such damage occurring 
by reason of any of those activities, whenever 
the operator has been at fault or negligent.

2.  This Directive shall apply without prejudice to 
more stringent Community legislation regulat-
ing the operation of any of the activities falling 
within the scope of this Directive and without 
prejudice to Community legislation containing 
rules on conflicts of jurisdiction.

3.  Without prejudice to relevant national legislation, 
this Directive shall not give private parties a right of 
compensation as a consequence of environmental 
damage or of an imminent threat of such damage.

Article IV

Exceptions

1.  This Directive shall not cover environmental damage 
or an imminent threat of such damage caused by:

(a)  an act of armed conflict, hostilities, civil 
war or insurrection;

(b)  a natural phenomenon of exceptional, inevi-
table and irresistible character.

2.  This Directive shall not apply to environmental 
damage or to any imminent threat of such damage 
arising from an incident in respect of which liabil-
ity or compensation falls within the scope of any 
of the International Conventions listed in Annex 
IV, including any future amendments thereof, 
which is in force in the Member State concerned.

3.  This Directive shall be without prejudice to 
the right of the operator to limit his liability in 
accordance with national legislation implement-
ing the Convention on Limitation of Liability 



for Maritime Claims (LLMC), 1976, including 
any future amendment to the Convention, or the 
Strasbourg Convention on Limitation of Liability 
in Inland Navigation (CLNI), 1988, including 
any future amendment to the Convention.

4. This Directive shall not apply to such nuclear risks 
or environmental damage or imminent threat of 
such damage as may be caused by the activities 
covered by the Treaty establishing the European 
Atomic Energy Community or caused by an 
incident or activity in respect of which liability 
or compensation falls within the scope of any of 
the international instruments listed in Annex V, 
including any future amendments thereof.

5. This Directive shall only apply to environmental 
damage or to an imminent threat of such dam-
age caused by pollution of a diffuse character, 
where it is possible to establish a causal link 
between the damage and the activities of indi-
vidual operators.

6. This Directive shall not apply to activities the 
main purpose of which is to serve national 
defence or international security nor to activi-
ties the sole purpose of which is to protect from 
natural disasters.

Article V

Preventive action

1.  Where environmental damage has not yet 
occurred but there is an imminent threat of such 
damage occurring, the operator shall, without 
delay, take the necessary preventive measures.

2.  Member States shall provide that, where appro-
priate, and in any case whenever an imminent 
threat of environmental damage is not dispelled 
despite the preventive measures taken by the 
operator, operators are to inform the competent 
authority of all relevant aspects of the situation, 
as soon as possible.

3.  The competent authority may, at any time:

(a) require the operator to provide information 
on any imminent threat of environmental 
damage or in suspected cases of such an 
imminent threat;

(b) require the operator to take the necessary 
preventive measures;

(c) give instructions to the operator to be fol-
lowed on the necessary preventive measures 
to be taken; or

(d) itself take the necessary preventive measures.

4.  The competent authority shall require that the 
preventive measures are taken by the opera-
tor. If the operator fails to comply with the 
obligations laid down in paragraph 1 or 3(b) 
or (c), cannot be identified or is not required 
to bear the costs under this Directive, the 
competent authority may take these measures 
itself.

Article VI

Remedial action

1. Where environmental damage has occurred the 
operator shall, without delay, inform the com-
petent authority of all relevant aspects of the 
situation and take:

(a)  all practicable steps to immediately control, 
contain, remove or otherwise manage the 
relevant contaminants and/or any other dam-
age factors in order to limit or to prevent 
further environmental damage and adverse 
effects on human health or further impair-
ment of services and

(b) the necessary remedial measures, in accord-
ance with Article VII.

2. The competent authority may, at any time:

(a) require the operator to provide supplemen-
tary information on any damage that has 
occurred;

(b) take, require the operator to take or give 
instructions to the operator concerning, all 
practicable steps to immediately control, 
contain, remove or otherwise manage the 
relevant contaminants and/or any other 
damage factors in order to limit or to prevent 
further environmental damage and adverse 
effect on human health, or further impairment 
of services;

(c) require the operator to take the necessary 
remedial measures;

(d) give instructions to the operator to be fol-
lowed on the necessary remedial measures 
to be taken; or

(e) itself take the necessary remedial measures.
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3. The competent authority shall require that the 
remedial measures are taken by the operator. If the 
operator fails to comply with the obligations laid 
down in paragraph 1 or 2(b), (c) or (d), cannot be 
identified or is not required to bear the costs under 
this Directive, the competent authority may take 
these measures itself, as a means of last resort.

Article VII

Determination of remedial measures

1.  Operators shall identify, in accordance with 
Annex II, potential remedial measures and sub-
mit them to the competent authority for its 
approval, unless the competent authority has 
taken action under Article VI(2)(e) and (3).

2.  The competent authority shall decide which 
remedial measures shall be implemented in 
accordance with Annex II, and with the coopera-
tion of the relevant operator, as required.

3.  Where several instances of environmental damage 
have occurred in such a manner that the competent 
authority cannot ensure that the necessary remedial 
measures are taken at the same time, the competent 
authority shall be entitled to decide which instance 
of environmental damage must be remedied first.

In making that decision, the competent authority shall 
have regard, inter alia, to the nature, extent and gravity 
of the various instances of environmental damage 
concerned, and to the possibility of natural recovery. 
Risks to human health shall also be taken into account.

4.  The competent authority shall invite the persons 
referred to in Article XII(1) and in any case the 
persons on whose land remedial measures would 
be carried out to submit their observations and 
shall take them into account.

Article VIII

Prevention and remediation costs

1.  The operator shall bear the costs for the preven-
tive and remedial actions taken pursuant to this 
Directive.

2.  Subject to paragraphs 3 and 4, the competent 
authority shall recover, inter alia, via security 
over property or other appropriate guarantees 
from the operator who has caused the damage or 
the imminent threat of damage, the costs it has 

incurred in relation to the preventive or remedial 
actions taken under this Directive.

However, the competent authority may decide not to 
recover the full costs where the expenditure required 
to do so would be greater than the recoverable sum 
or where the operator cannot be identified.

3.  An operator shall not be required to bear the cost of 
preventive or remedial actions taken pursuant to this 
Directive when he can prove that the environmental 
damage or imminent threat of such damage:

(a)  was caused by a third party and occured 
despite the fact that appropriate safety meas-
ures were in place; or

(b)  resulted from compliance with a compulsory 
order or instruction emanating from a public 
authority other than an order or instruction 
consequent upon an emission or incident 
caused by the operator’s own activities.

In such cases Member States shall take the 
appropriate measures to enable the operator to 
recover the costs incurred.

4.  The Member States may allow the operator not 
to bear the cost of remedial actions taken pur-
suant to this Directive where he demonstrates 
that he was not at fault or negligent and that the 
environmental damage was caused by:

(a)  an emission or event expressly authorised 
by, and fully in accordance with the condi-
tions of, an authorisation conferred by or 
given under applicable national laws and 
regulations which implement those legisla-
tive measures adopted by the Community 
specified in Annex III, as applied at the date 
of the emission or event;

(b)  an emission or activity or any manner of using 
a product in the course of an activity which 
the operator demonstrates was not considered 
likely to cause environmental damage accord-
ing to the state of scientific and technical 
knowledge at the time when the emission was 
released or the activity took place.

5.  Measures taken by the competent authority in 
pursuance of Article V(3) and (4) and Article 
VI(2) and (3) shall be without prejudice to 
the liability of the relevant operator under this 
Directive and without prejudice to Articles 87 
and 88 of the Treaty.



Article IX

Cost allocation in cases of multiple party 
causation

This Directive is without prejudice to any provi-
sions of national regulations concerning cost alloca-
tion in cases of multiple party causation especially 
concerning the apportionment of liability between 
the producer and the user of a product.

Article X

Limitation period for recovery of costs

The competent authority shall be entitled to initi-
ate cost recovery proceedings against the operator, 
or if appropriate, a third party who has caused the 
damage or the imminent threat of damage in rela-
tion to any measures taken in pursuance of this 
Directive within five years from the date on which 
those measures have been completed or the liable 
operator, or third party, has been identified, which-
ever is the later.

Article XI

Competent authority

1. Member States shall designate the competent 
authority(ies) responsible for fulfilling the duties 
provided for in this Directive.

2. The duty to establish which operator has caused 
the damage or the imminent threat of damage, 
to assess the significance of the damage and 
to determine which remedial measures should 
be taken with reference to Annex II shall rest 
with the competent authority. To that effect, the 
competent authority shall be entitled to require 
the relevant operator to carry out his own assess-
ment and to supply any information and data 
necessary.

3. Member States shall ensure that the competent 
authority may empower or require third parties 
to carry out the necessary preventive or remedial 
measures.

4. Any decision taken pursuant to this Directive which 
imposes preventive or remedial measures shall state 
the exact grounds on which it is based. Such deci-
sion shall be notified forthwith to the operator con-
cerned, who shall at the same time be informed of 
the legal remedies available to him under the laws 

in force in the Member State concerned and of the 
time-limits to which such remedies are subject.

Article XII

Request for action

1. Natural or legal persons:

(a)  affected or likely to be affected by environ-
mental damage or

(b)  having a sufficient interest in environmental 
decision making relating to the damage or, 
alternatively,

(c)  alleging the impairment of a right, where 
administrative procedural law of a Member 
State requires this as a precondition,shall be 
entitled to submit to the competent author-
ity any observations relating to instances 
of environmental damage or an imminent 
threat of such damage of which they are 
aware and shall be entitled to request the 
competent authority to take action under 
this Directive.

What constitutes a ‘sufficient interest’ and 
‘impairment of a right’ shall be determined by 
the Member States.
To this end, the interest of any non-governmental 
organisation promoting environmental protection 
and meeting any requirements under national law 
shall be deemed sufficient for the purpose of sub-
paragraph (b). Such organisations shall also be 
deemed to have rights capable of being impaired 
for the purpose of subparagraph (c).

2. The request for action shall be accompanied by 
the relevant information and data supporting the 
observations submitted in relation to the envi-
ronmental damage in question.

3. Where the request for action and the accompa-
nying observations show in a plausible manner 
that environmental damage exists, the competent 
authority shall consider any such observations 
and requests for action. In such circumstances 
the competent authority shall give the relevant 
operator an opportunity to make his views 
known with respect to the request for action and 
the accompanying observations.

4. The competent authority shall, as soon as pos-
sible and in any case in accordance with the 
relevant provisions of national law, inform the 
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persons referred to in paragraph 1, which sub-
mitted observations to the authority, of its deci-
sion to accede to or refuse the request for action 
and shall provide the reasons for it.

5. Member States may decide not to apply para-
graphs 1 and 4 to cases of imminent threat of 
damage.

Article XIII

Review procedures

1. The persons referred to in Article XII(1) shall 
have access to a court or other independent and 
impartial public body competent to review the 
procedural and substantive legality of the deci-
sions, acts or failure to act of the competent 
authority under this Directive.

2. This Directive shall be without prejudice to any 
provisions of national law which regulate access 
to justice and those which require that adminis-
trative review procedures be exhausted prior to 
recourse to judicial proceedings.

Article XIV

Financial security

1. Member States shall take measures to encour-
age the development of financial security instru-
ments and markets by the appropriate economic 
and financial operators, including financial 
mechanisms in case of insolvency, with the aim 
of enabling operators to use financial guaran-
tees to cover their responsibilities under this 
Directive.

2. The Commission, before 30 April 2010 shall 
present a report on the effectiveness of the 
Directive in terms of actual remediation of 
environmental damages, on the availability at 
reasonable costs and on conditions of insur-
ance and other types of financial security 
for the activities covered by Annex III. The 
report shall also consider in relation to finan-
cial security the following aspects: a gradual 
approach, a ceiling for the financial guarantee 
and the exclusion of low-risk activities. In the 
light of that report, and of an extended impact 
assessment, including a cost-benefit analysis, 
the Commission shall, if appropriate, submit 

proposals for a system of harmonised manda-
tory financial security.

Article XV

Cooperation between Member States

1. Where environmental damage affects or is likely 
to affect several Member States, those Member 
States shall cooperate, including through the 
appropriate exchange of information, with a 
view to ensuring that preventive action and, 
where necessary, remedial action is taken in 
respect of any such environmental damage.

2. Where environmental damage has occurred, the 
Member State in whose territory the damage 
originates shall provide sufficient information 
to the potentially affected Member States.

3. Where a Member State identifies damage 
within its borders which has not been caused 
within them it may report the issue to the 
Commission and any other Member State 
concerned; it may make recommendations for 
the adoption of preventive or remedial meas-
ures and it may seek, in accordance with this 
Directive, to recover the costs it has incurred 
in relation to the adoption of preventive or 
remedial measures.

Article XVI

Relationship with national law

1. This Directive shall not prevent Member 
States from maintaining or adopting more 
stringent provisions in relation to the preven-
tion and remedying of environmental dam-
age, including the identification of additional 
activities to be subject to the prevention and 
remediation requirements of this Directive 
and the identification of additional responsi-
ble parties.

2. This Directive shall not prevent Member States 
from adopting appropriate measures, such as 
the prohibition of double recovery of costs, in 
relation to situations where double recovery 
could occur as a result of concurrent action by a 
competent authority under this Directive and by 
a person whose property is affected by environ-
mental damage.



Article XVII

Temporal application

This Directive shall not apply to:

– damage caused by an emission, event or incident 
that took place before the date referred to in 
Article XIX(1),

– damage caused by an emission, event or incident 
which takes place subsequent to the date referred to in 
Article XIX(1) when it derives from a specific activity 
that took place and finished before the said date,

– damage, if more than 30 years have passed since 
the emission, event or incident, resulting in the 
damage, occurred.

Article XVIII

Reports and review

1. Member States shall report to the Commission 
on the experience gained in the application of 
this Directive by 30 April 2013 at the latest. 
The reports shall include the information and 
data set out in Annex VI.

2. On that basis, the Commission shall submit a 
report to the European Parliament and to the 
Council before 30 April 2014, which shall include 
any appropriate proposals for amendment.

3. The report, referred to in paragraph 2, shall 
include a review of:

(a) the application of:

–  Article IV(2) and (4) in relation to the exclu-
sion of pollution covered by the interna-
tional instruments listed in Annexes IV and 
V from the scope of this Directive, and

–  Article IV(3) in relation to the right of an 
operator to limit his liability in accordance 
with the international conventions referred 
to in Article IV(3).

The Commission shall take into accountexperi-
ence gained within the relevant international 
fora, such as the IMO and Euratom and the 
relevant international agreements, as well as the 
extent to which these instruments have entered 
into force and/or have been implemented by 
Member States and/or have been modified, 
taking account of all relevant instances of envi-
ronmental damage resulting from such activities 

and the remedial action taken and the differ-
ences between the liability levels in Member 
States, and considering the relationship between 
shipowners’ liability and oil receivers’ contribu-
tions, having due regard to any relevant study 
undertaken by the International Oil Pollution 
Compensation Funds.

(b)  the application of this Directive to envi-
ronmental damage caused by genetically 
modified organisms (GMOs), particularly 
in the light of experience gained within rel-
evant international fora and Conventions, 
such as the Convention on Biological 
Diversity and the Cartagena Protocol on 
Biosafety, as well as the results of any 
incidents of environmental damage caused 
by GMOs;

(c)  the application of this Directive in relation to 
protected species and natural habitats;

(d)  the instruments that may be eligible for 
incorporation into Annexes III, IV and V.

Article XIX

Implementation

1. Member States shall bring into force the laws, 
regulations and administrative provisions nec-
essary to comply with this Directive by 30 
April 2007. They shall forthwith inform the 
Commission thereof.

When Member States adopt those measures, 
they shall contain a reference to this Directive 
or shall be accompanied by such a reference on 
the occasion of their official publication. The 
methods of making such reference shall be laid 
down by Member States.

2. Member States shall communicate to the 
Commission the text of the main provisions 
of national law which they adopt in the field 
covered by this Directive together with a table 
showing how the provisions of this Directive 
correspond to the national provisions adopted.

Article XX

Entry into force

This Directive shall enter into force on the day 
of its publication in the Official Journal of the 
European Union.
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Article XXI

Addressees

This Directive is addressed to the Member States.
Done at Strasbourg, 21 April 2004.
For the European Parliament
The President
P. COX
For the Council
The President
D. ROCHE

1.2.1 Annex I – Criteria referred
to in Article II(1)(a)

The significance of any damage that has adverse 
effects on reaching or maintaining the favourable 
conservation status of habitats or species has to be 
assessed by reference to the conservation status at 
the time of the damage, the services provided by 
the amenities they produce and their capacity for 
natural regeneration. Significant adverse changes 
to the baseline condition should be determined by 
means of measurable data such as:

– the number of individuals, their density or the 
area covered,

– the role of the particular individuals or of the 
damaged area in relation to the species or to 
the habitat conservation, the rarity of the species 
or habitat (assessed at local, regional and higher 
level including at Community level),

– the species’ capacity for propagation (according 
to the dynamics specific to that species or to that 
population), its viability or the habitat’s capacity 
for natural regeneration (according to the dynam-
ics specific to its characteristic species or to their 
populations),

– the species’ or habitat’s capacity, after damage 
has occurred, to recover within a short time, 
without any intervention other than increased 
protection measures, to a condition which leads, 
solely by virtue of the dynamics of the species 
or habitat, to a condition deemed equivalent or 
superior to the baseline condition.

Damage with a proven effect on human health must 
be classified as significant damage.

The following does not have to be classified as 
significant damage:

– negative variations that are smaller than natural 
fluctuations regarded as normal for the species 
or habitat in question,

– negative variations due to natural causes or 
resulting from intervention relating to the nor-
mal management of sites, as defined in habitat 
records or target documents or as carried on 
previously by owners or operators,

– damage to species or habitats for which it is 
established that they will recover, within a short 
time and without intervention, either to the 
baseline condition or to a condition which leads, 
solely by virtue of the dynamics of the species 
or habitat, to a condition deemed equivalent or 
superior to the baseline condition.

1.2.2 Annex II – Remedying 
of Environmental Damage

This Annex sets out a common framework to be fol-
lowed in order to choose the most appropriate measures 
to ensure the remedying of environmental damage.

1.  Remediation of damage to water or protected 
species or natural habitats

Remedying of environmental damage, in relation 
to water or protected species or natural habitats, is 
achieved through the restoration of the environment 
to its baseline condition by way of primary, com-
plementary and compensatory remediation, where:

(a)  ‘Primary’ remediation is any remedial 
measure which returns the damaged natural 
resources and/or impaired services to, or 
towards, baseline condition;

(b)  ‘Complementary’ remediation is any reme-
dial measure taken in relation to natural 
resources and/or services to compensate for 
the fact that primary remediation does not 
result in fully restoring the damaged natural 
resources and/or services;

(c)  ‘Compensatory’ remediation is any action 
taken to compensate for interim losses of natu-
ral resources and/or services that occur from 
the date of damage occurring until primary 
remediation has achieved its full effect;

(d)  ‘interim losses’ means losses which result 
from the fact that the damaged natural 
resources and/or services are not able to 
perform their ecological functions or provide 



services to other natural resources or to the 
public until the primary or complementary 
measures have taken effect. It does not con-
sist of financial compensation to members of 
the public.

Where primary remediation does not result in the 
restoration of the environment to its baseline con-
dition, then complementary remediation will be 
undertaken. In addition, compensatory remediation 
will be undertaken to compensate for the interim 
losses.
Remedying of environmental damage, in terms 
of damage to water or protected species or natu-
ral habitats, also implies that any significant risk 
of human health being adversely affected be 
removed.

1.1 Remediation objectives

Purpose of primary remediation

1.1.1 The purpose of primary remediation is to 
restore the damaged natural resources and/or serv-
ices to, or towards, baseline condition.

Purpose of complementary remediation

1.1.2 Where the damaged natural resources and/or 
services do not return to their baseline condition, 
then complementary remediation will be under-
taken. The purpose of complementary remediation 
is to provide a similar level of natural resources 
and/or services, including, as appropriate, at an 
alternative site, as would have been provided if 
the damaged site had been returned to its baseline 
condition. Where possible and appropriate the 
alternative site should be geographically linked to 
the damaged site, taking into account the interests 
of the affected population.

Purpose of compensatory remediation

1.1.3 Compensatory remediation shall be under-
taken to compensate for the interim loss of natural 
resources and services pending recovery. This 
compensation consists of additional improvements 
to protected natural habitats and species or water 
at either the damaged site or at an alternative site. 
It does not consist of financial compensation to 
members of the public.

1.2 Identification of remedial measures

Identification of primary remedial measures

1.2.1 Options comprised of actions to directly 
restore the natural resources and services 
towards baseline condition on an accelerated 
time frame, or through natural recovery, shall 
be considered.

Identification of complementary and compensatory 
remedial measures

1.2.2 When determining the scale of complemen-
tary and compensatory remedial measures, the 
use of resource-to-resource or service-to- service 
equivalence approaches shall be considered first. 
Under these approaches, actions that provide natu-
ral resources and/or services of the same type, 
quality and quantity as those damaged shall be 
considered first. Where this is not possible, then 
alternative natural resources and/or services shall 
be provided. For example, a reduction in quality 
could be offset by an increase in the quantity of 
remedial measures.

1.2.3 If it is not possible to use the first choice 
resource-to-resource or service-to-service equiv-
alence approaches, then alternative valuation 
techniques shall be used. The competent authority 
may prescribe the method, for example monetary 
valuation, to determine the extent of the neces-
sary complementary and compensatory remedial 
measures. If valuation of the lost resources and/
or services is practicable, but valuation of the 
replacement natural resources and/or services 
cannot be performed within a reasonable time-
frame or at a reasonable cost, then the competent 
authority may choose remedial measures whose 
cost is equivalent to the estimated monetary value 
of the lost natural resources and/or services.

The complementary and compensatory remedial 
measures should be so designed that they provide 
for additional natural resources and/or services 
to reflect time preferences and the time profile of 
the remedial measures. For example, the longer 
the period of time before the baseline condition is 
reached, the greater the amount of compensatory 
remedial measures that will be undertaken (other 
things being equal).

1.3 Choice of the remedial options

1.3.1 The reasonable remedial options should be 
evaluated, using best available technologies, based 
on the following criteria:
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– The effect of each option on public health and 
safety,

– The cost of implementing the option,
– The likelihood of success of each option,
– The extent to which each option will prevent 

future damage, and avoid collateral damage as a 
result of implementing the option,

– The extent to which each option benefits to 
each component of the natural resource and/or 
service,

– The extent to which each option takes account 
of relevant social, economic and cultural con-
cerns and other relevant factors specific to the 
locality,

– The length of time it will take for the restoration 
of the environmental damage to be effective,

– The extent to which each option achieves the 
restoration of site of the environmental damage,

– The geographical linkage to the damaged site.

1.3.2 When evaluating the different identified 
remedial options, primary remedial measures that 
do not fully restore the damaged water or pro-
tected species or natural habitat to baseline or that 
restore it more slowly can be chosen. This decision 
can be taken only if the natural resources and/or 
services foregone at the primary site as a result 
of the decision are compensated for by increasing 
complementary or compensatory actions to provide 
a similar level of natural resources and/or services 
as were foregone. This will be the case, for example, 
when the equivalent natural resources and/or serv-
ices could be provided elsewhere at a lower 
cost. These additional remedial measures shall be 
determined in accordance with the rules set out in 
Section 1.2.2.

1.3.3 Notwithstanding the rules set out in 
Section 1.3.2 and in accordance with Article 
VII(3), the competent authority is entitled to 
decide that no further remedial measures should 
be taken if:

(a)  the remedial measures already taken secure 
that there is no longer any significant risk of 
adversely affecting human health, water or pro-
tected species and natural habitats, and

(b)  the cost of the remedial measures that should 
be taken to reach baseline condition or similar 
level would be disproportionate to the environ-
mental benefits to be obtained.

2. Remediation of land damage

The necessary measures shall be taken to ensure, 
as a minimum, that the relevant contaminants are 
removed, controlled, contained or diminished so 
that the contaminated land, taking account of its 
current use or approved future use at the time of 
the damage, no longer poses any significant risk 
of adversely affecting human health. The presence of 
such risks shall be assessed through risk-assessment 
procedures taking into account the characteristic 
and function of the soil, the type and concentration 
of the harmful substances, preparations, organisms 
or micro-organisms, their risk and the possibility 
of their dispersion. Use shall be ascertained on the 
basis of the land use regulations, or other relevant 
regulations, in force, if any, when the damage 
occurred.
If the use of the land is changed, all necessary 
measures shall be taken to prevent any adverse 
effects on human health.
If land use regulations, or other relevant regula-
tions, are lacking, the nature of the relevant area 
where the damage occurred, taking into account its 
expected development, shall determine the use of 
the specific area.
A natural recovery option, that is to say an option in 
which no direct human intervention in the recovery 
process would be taken, shall be considered.

1.2.3 Annex III – Activities referred 
to in Article III(1)

1. The operation of installations subject to permit 
in pursuance of Council Directive 96/61/EC of 
24 September 1996 concerning integrated pol-
lution prevention and control.8 That means all 
activities listed in Annex I of Directive 96/61/EC 
with the exception of installations or parts of 
installations used for research, development and 
testing of new products and processes.

2. Waste management operations, including the col-
lection, transport, recovery and disposal of waste 
and hazardous waste, including the supervision 
of such operations and after-care of disposal sites, 
subject to permit or registration in pursuance of 
Council Directive 75/442/EEC of 15 July 1975 

 8 OJ L 257, 10.10.1996, p. 26. Directive as last amended 
by Regulation (EC) No 1882/2003.



on waste9 and Council Directive 91/689/EEC of 
12 December 1991 on hazardous waste.10

Those operations include, inter alia, the operation 
of landfill sites under Council Directive 1999/31/
EC of 26 April 1999 on the landfill of waste11 and 
the operation of incineration plants under Directive 
2000/76/EC of the European Parliament and of the 
Council of 4 December 2000 on the incineration 
of waste.12

For the purpose of this Directive, Member 
States may decide that those operations shall 
not include the spreading of sewage sludge from 
urban waste water treatment plants, treated to an 
approved standard, for agricultural purposes.

3. All discharges into the inland surface water, 
which require prior authorisation in pursuance 
of Council Directive 76/464/EEC of 4 May 
1976 on pollution caused by certain dangerous 
 substances, discharged into the aquatic environ-
ment of the Community.13

4. All discharges of substances into groundwater 
which require prior authorisation in pursuance 
of Council Directive 80/68/EEC of 17 December 
1979 on the protection of groundwater against pol-
lution caused by certain dangerous substances.14

5. The discharge or injection of pollutants into 
surface water or groundwater which require a 
permit, authorisation or registration in pursuance 
of Directive 2000/60/EC.

6. Water abstraction and impoundment of water 
subject to prior authorisation in pursuance of 
Directive 2000/60/EC.

7. Manufacture, use, storage, processing, filling, release 
into the environment and onsite transport of

(a)  dangerous substances as defined in Article 
2(2) of Council Directive 67/548/EEC of 
27 June 1967 on the approximation of the 
laws, regulations and administrative provi-
sions of the Member States relating to the 

 classification, packaging and labelling of 
 dangerous  substances15;

(b)  dangerous preparations as defined in Article 
2(2) of Directive 1999/45/EC of the European 
Parliament and of the Council of 31 May 1999 
concerning the approximation of the laws, regula-
tions and administrative provisions of the Member 
States relating to the  classification, packaging and 
labelling of  dangerous preparations16;

(c)  plant protection products as defined in 
Article2(1) of Council Directive 91/414/EEC 
of 15 July 1991 concerning the placing of 
plant protection products on the market17;

(d)  biocidal products as defined in Article 
2(1)(a) of Directive 98/8/EC of the European 
Parliament and of the Council of 16 February 
1998 concerning the placing of biocidal 
products on the market.18

 8.  Transport by road, rail, inland waterways, sea or air 
of dangerous goods or polluting goods as defined 
either in Annex A to Council Directive 94/55/EC 
of 21 November 1994 on the approximation of 
the laws of the Member States with regard to the 
transport of dangerous goods by road19 or in the 
Annex to Council Directive 96/49/EC of 23 July 
1996 on the approximation of the laws of the 
Member States with regard to the transport of 
dangerous goods by rail20 or as defined in Council 
Directive 93/75/EEC of 13 September 1993 con-
cerning minimum requirements for vessels bound 
for or leaving Community ports and carrying 
dangerous or polluting goods.21

 9.  The operation of installations subject to authori-
sation in pursuance of Council Directive 84/360/ 
EEC of 28 June 1984 on the combating of air 

 9 OJ L 194, 25.7.1975, p. 39. Directive as last amended 
by Regulation (EC) No 1882/2003.
10 OJ L 377, 31.12.1991, p. 20. Directive as amended by 
Directive 94/31/EC (OJ L 168, 2.7.1994, p. 28).
11 OJ L 182, 16.7.1999, p. 1 Directive as amended by 
Regulation (EC) No 1882/2003.
12 OJ L 332, 28.12.2000, p. 91.
13 OJ L 129, 18.5.1976, p. 23. Directive as last amended 
by Directive 2000/60/EC.
14 OJ L 20, 26.1.1980, p. 43. Directive as amended by 
Directive 91/692/EEC (OJ L 377, 31.12.1991, p. 48).

15 OJ 196, 16.8.1967, p. 1. Directive as last amended by 
Regulation (EC) No 807/2003.
16 OJ L 200, 30.7.1999, p. 1. Directive as last amended by 
Regulation (EC) No 1882/2003.
17 OJ L 230, 19.8.1991, p. 1. Directive as last amended by 
Regulation (EC) No 806/2003 (OJ L 122, 16.5.2003, p. 1).
18 OJ L 123, 24.4.1998, p. 1. Directive as amended by 
Regulation (EC) No 1882/2003.
19 OJ L 319, 12.12.1994, p. 7. Directive as last amended by 
Commission Directive 2003/28/EC (OJL 90, 8.4.2003, p. 45).
20 OJ L 235, 17.9.1996, p. 25. Directive as last amended 
by Commission Directive 2003/29/EC (OJL 90, 8.4.2003, 
p. 47).
21 OJ L 247, 5.10.1993, p. 19. Directive as last amended 
by Directive 2002/84/EC of the European Parliament and 
of the Council (OJ L 324, 29.11.2002, p. 53).
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pollution from industrial plants22 in relation to the 
release into air of any of the polluting substances 
covered by the aforementioned Directive.

10.  Any contained use, including transport, involv-
ing genetically modified micro-organisms as 
defined by Council Directive 90/219/EEC of 
23 April 1990 on the contained use of geneti-
cally modified micro-organisms.23

11.  Any deliberate release into the environment, 
transport and placing on the market of geneti-
cally modified organisms as defined by Directive 
2001/18/EC of the European Parliament and of 
the  Council.24

12.  Transboundary shipment of waste within, into 
or out of the European Union, requiring an 
authorisation or prohibited in the meaning of 
Council Regulation (EEC) No 259/93 of 1 
February 1993 on the supervision and control 
of shipments of waste within, into and out of 
the European Community.25

1.2.4 Annex IV – International 
Conventions Referred to in Article IV(2)

(a)  the International Convention of 27 November 
1992 on Civil Liability for Oil Pollution 
Damage;

(b)  the International Convention of 27 November 
1992 on the Establishment of an International 
Fund for Compensation for Oil Pollution 
Damage;

(c)  the International Convention of 23 March 2001 
on Civil Liability for Bunker Oil Pollution 
Damage;

(d)  the International Convention of 3 May 1996 
on Liability and Compensation for Damage in 
Connection with the Carriage of Hazardous and 
Noxious Substances by Sea;

(e)  the Convention of 10 October 1989 on Civil 
Liability for Damage Caused during Carriage 

of Dangerous Goods by Road, Rail and Inland 
Navigation Vessels.

1.2.5 Annex V – International 
Instruments Referred to in Article IV(4)

(a)  the Paris Convention of 29 July 1960 on Third 
Party Liability in the Field of Nuclear Energy 
and the Brussels Supplementary Convention of 
31 January 1963;

(b)  the Vienna Convention of 21 May 1963 on Civil 
Liability for Nuclear Damage;

(c)  the Convention of 12 September 1997 on Supple-
mentary Compensation for Nuclear Damage;

(d)  the Joint Protocol of 21 September 1988 relat-
ing to the Application of the Vienna Convention 
and the Paris Convention;

(e)  the Brussels Convention of 17 December 
1971 relating to Civil Liability in the Field of 
Maritime Carriage of Nuclear Material.

1.2.6 Annex VI – Information and Data 
Referred to in Article XVIII(1)

The reports referred to in Article XVIII(1) shall 
include a list of instances of environmental dam-
age and instances of liability under this Directive, 
with the following information and data for each 
instance:

1. Type of environmental damage, date of occur-
rence and/or discovery of the damage and date 
on which proceedings were initiated under this 
Directive.

2. Activity classification code of the liable legal 
person(s).26

3. Whether there has been resort to judicial 
review proceedings either by liable parties 
or qualified entities. (The type of claimants 
and the outcome of proceedings shall be 
specified.)

22 OJ L 188, 16.7.1984, p. 20. Directive as amended by 
Directive 91/692/EEC (OJ L 377, 31.12.1991, p. 48).
23 OJ L 117, 8.5.1990, p. 1. Directive as last amended by 
Regulation (EC) No 1882/2003.
24 OJ L 106, 17.4.2001, p. 1. Directive as last amended by 
Regulation (EC) No 1830/2003 (OJ L 268, 18.10.2003, p. 24).
25 OJ L 30, 6.2.1993, p. 1. Regulation as last amended by 
Commission Regulation (EC) No 2557/2001 (OJ L 349, 
31.12.2001, p. 1).

26 The NACE code can be used (Council Regulation 
(EEC) No 3037/90 of 9 October 1990 on the statistical 
classification of economic activities in the European 
Community (OJ L 293, 24.10.1990, p. 1).


