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Foreword

Relatively little has been written about children’s rights litigation or the obligations of 
States parties under the Convention on the Rights of the Child (CRC), notwithstand-
ing that it is a binding agreement on 194 countries around the world. In this vein, I 
sometimes have the impression, when speaking to governments either in Geneva or 
in follow-up missions abroad, that the view is that because the CRC deals with chil-
dren’s rights, it can be applied à la carte and that the proposed menu itself is no more 
than a ‘Kid’s menu’—one offering small meals, and small rights, for the little custom-
ers and little persons.

Nevertheless, it is clear from human rights theory that the CRC belongs to the 
human rights family and that the principles which apply to all international human 
rights treaties are equally applicable to ‘our’ Convention. The rights enshrined in 
it amount to more than just an exhaustive list; they also enumerate the obligations 
that States parties have towards children from the moment at which they ratified 
the CRC, because the act of ratification expresses the commitment of states to 
accept these very obligations.

It is worth mentioning, then, that we are in a unique position with the CRC, 
which is the only convention to have achieved nearly universal ratification, given 
that 194 states have agreed to be bound by obligations towards all persons under 
18 years of age. Moreover, this is the first time in modern history when all states 
are speaking the same language when dealing with children.

We should recall that Article 4 of the CRC clearly establishes the obligations 
incumbent on states, which are required to ‘undertake all appropriate legislative, 
administrative, and other measures for the implementation of the rights recog-
nized in the present Convention’. The same provision further requires that ‘with 
regard to economic, social and cultural rights, States parties shall undertake such 
measures to the maximum extent of their available resources and, where needed, 
within the framework of international co-operation’. In addition to the obligations 
to ensure the full enjoyment of the rights of the child, States parties are obliged to 
submit regular reports on their achievements and challenges in implementing the 
CRC to the UN Committee on the Rights of the Child (Article 44).
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The CRC is a uniquely broad instrument safeguarding children’s civil, political, 
economic, social and cultural rights, many of which are not covered by provisions 
in the International Covenants or other international instruments. Some articles in 
the CRC mirror guarantees established for ‘everyone’ in other instruments, thereby 
underlining the fact that these rights apply equally to children. By the same token, 
however, there are many provisions in the Convention that provide unique rights 
for children.

As such, it seems important to highlight a selection of rights (and concomitant 
obligations on States parties) that are specific to children and which are not found 
under other treaties: 

•	 The obligation to protect the child from all forms of discrimination or punish-
ment on the basis of the status, activities, expressed opinions or beliefs of his or 
her parents, guardians or family members; the CRC also adds disability and eth-
nic origin as specifically prohibited grounds for discriminating against children 
(Article 2).

•	 The obligation to respect the right of the child to have his or her best interests 
taken as a primary consideration in all actions [Article 3(1)].

•	 The obligation to respect the principle of evolving capacities (Article 5).
•	 The obligation to ensure the maximum survival and development of the child 

(Article 6).
•	 The right of the child to know and be cared for by his or her parents (Article 7).
•	 The obligation to preserve the child’s identity (Article 8).
•	 The obligation not to separate children from parents unless it is in the chil-

dren’s best interests; if it is deemed so, this decision is in turn subject to judicial 
review (Article 9).

•	 The obligation to give due weight to children’s expressed views in all matters 
affecting them; children must also be given an opportunity to be heard in any 
judicial or administrative proceedings that affect them (Article 12).

•	 Obligations to support parents in their child-rearing responsibilities, including 
by means of providing child-care services; in addition, the child’s best interests 
should be a basic concern for parents (Article 18).

•	 A special obligation to protect the rights of children deprived of family environ-
ment (Article 20), including adoption (Article 21).

It should be underlined as well that the two Optional Protocols to the CRC—on 
the sale of children, child prostitution and child pornography, and on the involve-
ment of children in armed conflict—stipulate further unique rights and safeguards.

The recent entry into force of the third Optional Protocol on Individual 
Communications (OPIC) will add a new dimension to the reality that states have 
obligations towards children. As subjects of this new right, children will be in a 
position to complain before the UN CRC Committee in cases of non-compliance 
with, or violation of, their rights. This is certainly an important step towards better 
implementation of the CRC, but it will also pave the way for the notion of estab-
lishing domestic bodies where children may lodge complaints. OPIC therefore 
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stands to have a direct effect on children’s ability to litigate at the national level, 
and even possibly the international one.

Implementation of the Convention should mean that the provisions of the CRC 
can be directly invoked before the courts, applied by all national authorities, and 
done so in such a manner that the Convention prevails in the event of conflict with 
national legislation or practice. This was clearly pointed out by the General 
Comment No. 5 (2003)1 on measures to implement the Convention, but in reality 
the incorporation of children’s rights is often weak or incomplete, and while it is 
possible in theory to invoke the CRC’s principles and articles before judicial or 
administrative authorities, in practice lawyers ignore this possibility and judges 
and magistrates are reluctant to justify their decisions on the basis of the provi-
sions of the Convention.

It is important, therefore, to reiterate what the General Comment No. 5 men-
tions in paragraph 24 in relation to the meaning of the phrase ‘[to] have rights’:

For rights to have meaning, effective remedies must be available to redress violations. [... ] 
So States need to give particular attention to ensuring that there are effective, child-sensitive 
procedures available to children and their representatives. These should include the provi-
sion of child-friendly information, advice, advocacy, including support for self-advocacy, 
and access to independent complaints procedures and to the courts with necessary legal and 
other assistance. Where rights are found to have been breached, there should be appropriate 
reparation, including compensation, and, where needed, measures to promote physical and 
psychological recovery, rehabilitation and reintegration, as required by article 39.

It is a notable area in which states have delayed their implementation of the 
CRC. This book by our colleagues, Professors Ton Liefaard and Jaap Doek, comes 
hence as a clear and timely reminder of these obligations, showing that while 
examples of good practice are to be found, there is still a very long way to go 
before children are fully recognised as bearers and agents of human rights.

So thanks are due to the two initiators of this work for having taken up the chal-
lenge and to all the authors for their encouraging contributions. May this book 
then inspire legislators, the judiciary, administrative decision-makers, lawyers and 
all other relevant professionals in their daily practice!

Jean Zermatten
Former Chair  

UN Committee on the Rights of the Child

1 CRC/GC/2003/5.
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Abstract The 1989 UN Convention on the Rights of the Child (CRC) is the guiding 
legal framework for the development and implementation of legislation and policies 
concerning the human rights of children in 194 countries. This human rights treaty 
has contributed to universalising children’s rights globally and regionally. It has had 
significant impact on domestic legal systems throughout the world and on domestic 
legislation in particular. The CRC has also had an impact on domestic and interna-
tional human rights jurisprudence, but due to the absence of global studies a clear 
picture of the extent and nature of this impact is lacking. This book is a first step 
in a process of systematically compiling and analysing international, regional and 
national jurisprudence concerning the rights of the child. This chapter presents the 
key findings and provides guidance on how to proceed from here.

1  Children’s Rights in Domestic and International  
Case Law

The 1989 UN Convention on the Rights of the Child (CRC) is the guiding legal 
framework for the development and implementation of legislation and poli-
cies concerning the human rights of children in 194 countries. This human rights 
treaty, which celebrated its twenty-fifth anniversary on 20 November 2014, has 
contributed to universalising children’s rights globally and regionally. It has had 
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significant impact on domestic legal systems throughout the world (Arts 2010; 
Stalford 2012) and on domestic legislation in particular (Sloth-Nielsen 2012; Arts 
2010: 22 with reference to UNICEF 2007a, b). The CRC has also had an impact 
on domestic and international human rights jurisprudence (for example, see 
Kilkelly 1999; Ruitenberg 2003; Fortin 2004; Van Bueren 2007; Feria-Tinta 2008; 
Sloth-Nielsen and Mezmur 2008; Nolan 2011; De Graaf et al. 2012; Sloth-Nielsen 
and Kruuse 2013; Sandberg 2014), but due to the absence of global studies a clear 
picture of the extent and nature of this impact is lacking.

Regional human rights courts, such as the European Court of Human Rights 
(ECtHR) and the Inter-American Court of Human Rights, increasingly refer to 
the CRC and related children’s rights standards as the relevant legal framework 
in cases where the interests of children are at stake (Kilkelly 2001; Van Bueren 
2007). The number of domestic court cases in which the CRC has been used as 
a significant and/or decisive legal framework to determine legal matters affecting 
children’s interests seems to have increased as well (for example, see De Graaf 
et al. 2012). Some jurisdictions provide interesting examples of domestic courts 
using the international children’s rights framework for the interpretation of domes-
tic constitutional principles and/or legislation. The South African Constitutional 
Court, for instance, has issued several important judgments in which the interna-
tional rights of the child were further explored and implemented within the domes-
tic legal order. This ‘domestication of the CRC in South African Jurisprudence’ 
(Sloth-Nielsen and Mezmur 2008) has been instigated by the South African 
Constitution, which stipulates that courts must consider international law when 
interpreting the Bill of Rights and may consider foreign law [section 39(1)].

Nevertheless, there are also jurisdictions where courts either show reluctance 
to accept the CRC as the relevant human rights framework for children or do not 
reveal a clear child-rights-oriented approach, be it in general or in individual cases. 
It might happen that courts do not see the CRC as pertinent to cases involving 
children, or it could be that they dispute its potential supremacy over national law 
and jurisprudence. In this regard, what may be detrimental as well is the absence 
of national laws that have incorporated international children’s rights instruments. 
Moreover, the justiciability of certain categories of children’s rights may come 
into question.

Other relevant, but arguably more practical, factors concern awareness, knowl-
edge and time. It seems crucial that courts and the professionals acting in and 
around them, such as lawyers, have sufficient knowledge of the CRC and its 
potential implications for, and applicability to, legal proceedings. Furthermore, 
courts may not recognise the self-executing force of at least- some of the CRC 
provisions or may not be explicit and/or consistent in this regard. In addition, 
their judgments may not clarify the extent to which the CRC played a role in the 
decision-making process and—ultimately—in the rulings. The ECtHR, for exam-
ple, often refers to relevant international treaties and standards, including the 
CRC, without indicating to what extent it actually used them in the interpretation 
and application of the provisions of the European Convention on Human Rights 
(ECHR; see Kilkelly in Chap. 12 of this book).

http://dx.doi.org/10.1007/978-94-017-9445-9_12
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2  Functions, Challenges and Limitations  
of the CRC in Litigation

Despite the ambiguity in courts’ attitudes towards the CRC as a relevant substan-
tive and procedural human rights framework for children, it is fair to assume that 
attention to the CRC framework in domestic and international jurisprudence has 
increased since the CRC’s entry into force in 1990; indeed, a growing body of case 
law exists to illustrate its potential for the rights of children in domestic jurisdic-
tions. This is true even of the United States, one of the few countries not to have 
ratified the CRC (see Dohrn in Chap. 5 of this book).

At the same time, the practical experience of having litigated children’s rights 
during the first 25 years of the CRC also sheds light on the challenges and limi-
tations of the CRC and related international and regional children’s rights instru-
ments in legal proceedings at the domestic, regional and international level. These 
challenges and limitations are related to a variety of factors, including the nature 
of the (domestic) legal order; the presence or absence of a domestic constitution in 
which children’s rights have been embedded or on the basis of which international 
law is regarded as the higher law; the legal tradition (for example, civil law, com-
mon law or Islamic law); and the existence or not of strategic-litigation initiatives, 
including education and training of legal professionals.

This book aims to study these jurisprudential developments and provide insight 
into the possible functions, challenges and limitations of using the CRC in litiga-
tion. Its core objective is to examine the CRC’s potential impact on domestic and 
international human rights jurisprudence in order to foster better understanding of 
how the CRC functions in domestic and international law and thereby advances 
implementation and enforcement of children’s rights at the domestic level (see art. 
4 CRC). These functions include, inter alia, the CRC as a tool for interpretation 
of domestic law or other human rights standards; the CRC as a ‘gap-filler’ closing 
gaps in domestic or international law; the CRC as the higher standard; the CRC as 
a limiting standard, for example with regard to local custom and practices or reli-
gion; and the CRC as an embodiment of principles of international customary law.

In addition, the book seeks to highlight a variety of experiences in children’s 
rights litigation, experiences which legal professionals working in and around 
courts can draw on for reference purposes and inspiration, and which can be used 
in the training and education of professionals and students.

3  Outline of the Book

The book is divided into four parts. The first three consist of country studies 
divided along the lines of legal tradition. The first two parts accommodate countries 
with a common law system and civil law system, respectively. The third part of the 
book contains one study of an Islamic law system, namely Algeria (Chap. 10). The 

http://dx.doi.org/10.1007/978-94-017-9445-9_10
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fourth consists of international and regional legal systems, including studies of the 
communications procedures under the International Covenant on Civil and Political 
Right (ICCPR), the Convention on the Elimination of All Forms of Discrimination 
against Women (CEDAW) and the African Charter on the Rights and Welfare of the 
Child (ACRWC), as well as studies of the use of the CRC and related instruments 
by the European Court of Human Rights (Council of Europe), the European Court 
of Justice (EU) and the Inter-American Court of Human Rights.

In the first part, four country studies are presented. Skelton (Chap. 2) shows 
that the South African constitutional democratic legal order has created a ‘favour-
able climate for child rights litigation’, and points in particular to the creativity 
of the South African Constitutional Court. Supported by the South African Bill of 
Rights, in which children’s rights have been acknowledged explicitly (art. 28), the 
Court has paved the way for its children’s rights jurisprudence, which relies sig-
nificantly on the CRC and related documents, including General Comments of the 
Committee on the Rights of the Child and the ACRWC. Skelton also stresses the 
critical role that child rights litigators have played in this regard.

The study of India by Ganguly and Asthana (Chap. 3) provides another exam-
ple of active children’s rights litigation. The authors point to the incremental use of 
the CRC by litigators and courts at all levels, including the Supreme Court, High 
Courts and sometimes also lower Courts. They conclude that the CRC ‘has con-
tributed significantly to the growth and evolution of jurisprudence on child rights, 
serving in particular as a guiding force in filling gaps that existed in domestic leg-
islation’. At the same time, they note that ‘there is still tremendous scope for iden-
tifying areas in existing laws, policies and practices where the standards set by the 
CRC are yet to be realised and for which judicial intervention will be required’.

A third example of such litigation is found in Dohrn’s thought-provoking case 
study of the United States (Chap. 5), the only country in this book which has not 
ratified the CRC. She argues that ‘[t]he unlikely element of success in the US cam-
paigns challenging the juvenile death penalty and extreme sentencing of children 
is the express recognition, by the US Supreme Court in two germinal cases, of the 
standards of the Convention on the Rights of the Child (CRC), the role of inter-
national human rights law, and the practices of other nations’. Dohrn, who has 
been at the heart of these campaigns, explains how litigators managed to persuade 
the US Supreme Court, in the absence of CRC ratification, to adopt international 
children’s rights standards as a frame of reference supporting and confirming the 
Court’s interpretation of the US Constitution.

All three country studies show that the domestic constitutional or supreme 
courts, supported or even stimulated by the domestic constitutional framework, 
acted as significant generators for the inclusion of international law and related 
legal documents as well as judicial practices of other jurisdictions. In addition, the 
studies underscore the importance of active and/or strategic litigation, a practice 
that presupposes both a degree of knowledge about the potential of the CRC and 
related international standards as well as the skills to litigate in a strategic manner. 
Moreover, it should be noted that the examples of case law found in these stud-
ies of common law countries can be discussed as thoroughly as they are thanks to 
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the existence of extensive court clarifications, a legal feature one will not always 
encounter in countries with a civil law tradition.

The fourth country study of this part of the book is Williams’s account of 
England and Wales (Chap. 4). She highlights the different ways in which the CRC 
has found its way into domestic law in England and Wales even though it has not 
yet been incorporated in domestic legislation—a prerequisite, given the United 
Kingdom’s dualistic system. To illustrate this development, Williams refers to 
Baroness Hale’s statement: ‘When two interpretations … are possible, the inter-
pretation chosen should be that which better complies with the commitment to the 
welfare of children which this country has made when ratifying the UNCRC’. In 
another case, it was argued that ‘[u]nless we in this jurisdiction are to fall out of 
step with similar societies as they safeguard art 12 rights, we must, in the case of 
articulate teenagers, accept that the right to freedom of expression and participa-
tion outweighs the paternalistic judgment of welfare’. However, Williams argues 
that, despite the influence the CRC has had on courts’ decisions, ‘[l]egislative 
incorporation is vital to deliver the necessary systemic changes’, and goes on to 
cite Wales as an example of a novel legislative model.

The second part of this book consists of four studies of civil law countries. 
Limbeek and Bruning (The Netherlands, Chap. 6) and Vandenhole (Belgium, 
Chap. 7) present comprehensive studies of the use of the CRC in domestic juris-
prudence. While these reveal an increasing use of the CRC in case law in both 
countries, Vandenhole finds that the denial of direct effect is a major obstacle 
impeding the CRC from making a substantive impact on Belgian jurisprudence; 
the self-executing force of CRC provisions plays a role in the Netherlands as well, 
and is perceived differently by the courts.

The authors of both studies nevertheless observe that courts need not depend on 
the issuance of direct effect (a typical feature of monistic systems such as Belgium 
and the Netherlands) and can use the CRC to fill gaps in domestic legislation and 
as a tool of interpretation when applying it in relevant matters. With regard to 
migration cases, for instance, in Belgium the expulsion of unaccompanied children 
without a concrete, sustainable solution in their country of origin has been consid-
ered a violation of the best interests of the child and articles 3 and 20 CRC. The 
Dutch Council of State decided in 2012 that article 3 CRC obliges administrative 
decision-makers to take into account the best interests of the child even when this 
is not in line with specific legislation.

However, neither country’s jurisprudence reflects a comprehensive and unam-
biguous approach to the use of the CRC; moreover, Vandenhole argues that the 
‘full potential of the CRC and the interpretative work of the CRC Committee 
has not yet been fully capitalised upon by Belgian judicial bodies’. Limbeek and 
Bruning underline the need for specific training of law professionals in order to 
improve the quality of the influence of the CRC on Dutch case law.

Vandenhole also points out the tendency for courts to use ‘open concepts’, such 
as the best interests of the child principle, rather than specific rights laid down in 
the CRC. Couzens makes a similar observation in a study of France (Chap. 8). 
Her analysis of the case law of the country’s two supreme courts indicates that 
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in this jurisprudence the application of art. 3(1) CRC is dominant and has made 
the best-interests principle a ‘direct source of legal entitlements and obligations’. 
Couzens notes that, despite the direct application of a general principle of the 
CRC, courts have not been mobilised by the CRC to deal with controversial issues 
in a more child-oriented manner. According to her, this may well be due to the fact 
that the CRC has not been used as an interpretive tool in relation to the French 
Constitution.

The fourth study in this part of the book concerns Serbia (Chap. 9). Vučković 
Šahović and Savić provide examples of promising children’s rights case law in a 
legal system that has not yet embraced children’s rights, in particular children’s 
rights to access to justice and to effective remedies. The authors explain, in addi-
tion, that the justiciability of children’s rights is virtually impossible in a system 
in which the rule of law is weak, corruption is high and the judiciary inefficient. 
Vučković Šahović and Savić outline a number of important steps that need to be 
taken in order to enable children’s rights litigation in Serbia.

Filali addresses similar challenges in his study of Algeria (Chap. 10), the only 
survey of an Islamic legal system in this book. He explains that although the CRC 
would take precedence over Algeria’s domestic law after ratification and publica-
tion, there are significant challenges to the implementation of children’s rights, 
including the use of the CRC in litigation. Sharia law takes precedence over civil 
family law, and this places major legal and cultural limitations on the implementa-
tion of children’s rights in Algeria. Filali underscores the need for a specific Code 
on Children’s Rights and the presence of an engaged and dedicated judiciary. 
However, he also points to the need for cultural change, arguing that legislative 
and juridical changes will not be enough.

The final and fourth part of this book examines the role that children’s rights play 
in the decisions and judgments of international treaty bodies such as the Human 
Rights Committee (HRC), the Committee for the Elimination of Discrimination 
against Women, and the African Committee of Experts on the Rights and the 
Welfare of the Child (African Committee), and regional judicial bodies, including 
the European Court of Human Rights, the European Court of Justice, and the Inter-
American Court of Human Rights.

Zayas (Chap. 11) shows that both the HRC and CEDAW have provided signifi-
cant guidance on the interpretation of provisions under the ICCPR and CEDAW with 
particular relevance for children. According to Zayas, this may be due to the absence 
(until April 2014 when the Third Optional Protocol to the CRC entered into force) of 
an individual complaints mechanism for children under the CRC. Zayas’s analysis, 
however, also shows that neither the HRC nor the CEDAW Committee make any ref-
erence to the CRC and/or the general Comments of the CRC Committee in their inter-
pretation of the child-specific provisions of the ICCPR and CEDAW. Furthermore, he 
emphasises that in view of the non-binding decisions of the treaty bodies, it remains 
important that states parties are willing to implement these decisions. National legisla-
tion may well be needed for domestic judicial authorities to incorporate these deci-
sions into domestic case law. Zayas argues that this will be relevant as well for the 
Third Optional Protocol to the CRC on a Communications Procedure.
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Sloth-Nielsen (Chap. 15) provides concrete examples of the early case law 
developments of the African Committee of Experts on the Rights and Welfare of 
the Child as a source of inspiration for the Committee on the Rights of the Child 
on how to deal with individual communications of children. She stresses the 
importance of awareness of the communications procedure; the need for room for 
grass-roots organisations and individual child complainants to be able to lodge 
complaints; and the need for technical and financial resources to exhaust domestic 
remedies and pursue a complaint at the international level. The experience under 
the African children’s rights system provides for interesting insights, as pointed 
out by Sloth-Nielsen. She draws attention in particular to the need for expeditious 
processes; the challenges human rights treaty bodies face inasmuch as they are 
not full-blown courts with extensive investigating powers; and the need for a con-
tinuum between national litigation, judicial decision-making and the complaints 
mechanism before the African Committee.

At the European level, the ECtHR has developed a growing body of legally-
binding case law that incorporates children’s rights standards, notwithstanding 
that the European Convention of Human Rights contains only few references to 
children. With the focus on article 12 CRC, Kilkelly (Chap. 12) shows that, even 
though it lacks explicit clarification, the ECtHR’s case law has unmistakably been 
informed by the principle and substance of article 12 CRC. However, she also 
emphasises that the ECtHR is far from having realised the potential of the CRC 
and should go beyond listing international standards to make explicit reference to 
particular CRC provisions. Kilkelly argues that there is a ‘need for regional and 
international bodies to engage with and respond to each other’s jurisprudence’. 
This would enable courts ‘to make a further, important contribution to the wider 
understanding of the application of children’s rights in specific contexts’.

In her chapter on the case law of the European Court of Justice (Chap. 13), 
Stalford explains that although the European Union has made efforts to integrate 
references to CRC provisions in its standard-setting activities and a mainstreaming 
strategy for children has become apparent, the Court of Justice ‘has so far evaded 
any serious scrutiny when it comes to the actual implementation of children’s 
rights measures’. According to Stalford, this is a missed opportunity, because if 
the court were to adopt a different approach this would provide ‘an invaluable 
mechanism for stimulating dialogue between the Member States as to how they 
should apply uniform EU children’s rights measures’. In addition, it would rein-
force the international obligations in respect of children’s rights to which all EU 
Member States are bound.

Finally, Feria-Tinta addresses the use of the CRC by the Inter-American Court 
of Human Rights in her study (Chap. 14), observing that the CRC has been a 
substantive tool for construing obligations for States parties under the American 
Convention on Human Rights. As far as the use of the CRC as a procedural tool 
is concerned, she concludes that it has indeed been used as an important tool to 
better state the law in the Americas and thereby maintain the unity of international 
law. In doing so, this Court has provided an interesting example for other legal 
systems in dealing with children’s rights issues.

http://dx.doi.org/10.1007/978-94-017-9445-9_12
http://dx.doi.org/10.1007/978-94-017-9445-9_13
http://dx.doi.org/10.1007/978-94-017-9445-9_14
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4  Concluding Observations

4.1  The CRC in Litigation at National Level

It may be too early to identify clear and emerging trends in the way the CRC is 
used in litigation at the national level. However, some developments can be noted:

•	 The significant impact of the CRC on explicit constitutional recognition of the 
rights of the child (South Africa and, to a certain degree India).

•	 The growing use of the CRC in countries with dualistic systems even when it 
has not been incorporated legislatively into their national laws (England and 
Wales), and its use in court decisions in countries that are not states parties to 
the CRC (United States). This can be seen as an indication of the truly world-
wide impact the CRC could make and of its increasing recognition as the global 
and—arguably—universal frame of reference for children’s rights.

•	 Growing acceptance of the self-executing nature of the articles 2, 3 and 12 of 
the CRC. This is important because the Committee on the Rights of the Child 
considers these articles (together with art. 6) as the CRC’s general principles, 
meaning that they should be taken fully into account in the implementation of 
the other articles of the CRC. A significant number of the cases presented in 
the different studies of this book show that these articles are indeed taken into 
account by domestic courts in different areas of law such as family law, migra-
tion law and administrative law.

•	 The viewpoint, expressed by all the authors, that there is still a long way to go, 
particularly in countries strongly influenced by Islamic law (Algeria), to estab-
lish a practice in which the CRC is used systematically as a key tool for respect-
ing, protecting and fulfilling the rights of the child. This seems especially true 
of the child’s economic, social and cultural rights.

4.2  The CRC in Litigation at Regional  
and International Level

The chapters on the CRC’s use in litigation at the regional and international level 
identify a number of encouraging developments, but there are notable differences 
among the latter. Given that regional courts have the power to issue binding deci-
sions, they are discussed first, after which some remarks are made on the activities 
of human rights treaty bodies.

The Inter-American Court on Human Rights turns out to be the most pro-
gressive regional court in this survey. In using the CRC as a tool for interpret-
ing the provisions of the American Convention on Human Rights, the Court 

http://dx.doi.org/10.1007/978-94-017-9445-9_14
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states that both this Convention and the CRC are part of a broad international 
corpus iuris for the protection of children. This position supports the Court in 
establishing the content and the scope of general provisions defined in article 
19 of the American Convention. The CRC forms an integral part of the Court’s 
activities in its interpretation of the American Convention (see Chap. 14). 
In this regard, it is noteworthy that the Inter-American Court does not work 
according the margin-of-appreciation doctrine, one which is embraced by the 
European Court of Human Rights and which affords States parties a certain 
amount of discretion, subject to judicial scrutiny. The Inter-American Court, 
thanks to its power enshrined in article 63(1) of the American Convention, is 
also able to provide specific, and rather creative, remedies and compensation 
for violations of children’s rights, including investment and trust funds for vic-
tims as well as public apologies and  acknowledgements in which, for instance, 
public places such as streets and squares are named in honour of the affected 
children.

The two European Courts dealt with in Chaps. 12 and 13 show in their judg-
ments a growing use of the CRC as a guiding legal instrument. While the ECtHR 
seems more advanced in this respect than the European Court of Justice (ECJ), 
both of these courts have also drawn considerable criticism for, among other 
things, the unpredictability of the recently applied and developed legal formulas 
(see also Nissen 2013). Other scholars have addressed the legal uncertainty in the 
ECtHR’s application of the best-interests principle in family law cases, and judges 
have been called upon to clarify the relevant factors in determining the best inter-
ests and the weight to be attached to these factors (Van Bueren 2007). The ECJ has 
been criticised on the grounds that its case law has become so individualistic and 
fact-specific as to raise the accusation of arbitrariness (Nic Shuibhne 2012).

In the light of these criticisms (see also Kilkelly and Stalford in their respec-
tive contributions to this book), it can be concluded that further action is needed 
in order to use the CRC as an important standards-setting instrument for the inter-
pretation of both the European Convention on Human Rights as well as EU Law. 
As Kilkelly states in Chap. 12, there is clearly a need for regional and interna-
tional courts and treaty bodies to engage with and respond to each other’s jurispru-
dence (for example, see Zayas’s analysis of the recommendations of the HRC and 
CEDAW Committee, which lack explicit reference to the CRC and the work of the 
CRC Committee).

Finally, the experiences of the African Committee of Experts on the Rights 
and Welfare of the Child in dealing with individual communications provide use-
ful lessons for the CRC Committee when it starts to handle the communications 
submitted under the Third Optional Protocol to the CRC. The decision-making 
process can be very lengthy, and it is necessary to take effective measures for pro-
ducing the final decisions as soon as possible. Children would have undergone 
already the long process of exhausting national remedies and should not have to 
face another protracted wait before hearing a final decision.

http://dx.doi.org/10.1007/978-94-017-9445-9_12
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