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Chapter 1

Introduction

Deck carriage [. . .] remains an unsettled issue in modern carriage by sea law, while

legislators and courts continue to wrestle with the challenge of adapting that law to constant

technological changes.1

Carriage on deck without authorisation has long constituted a serious breach of

contract. This state of law originates in the perception that the deck is not a proper

place to stow goods. At the time of the drafting of the 1924 Hague Rules, the deck

was a dangerous and unusual place to stow cargo, made use of only in certain local

trades. In order not to interfere with the freedom of contract in these trades, deck

carriage with authorisation was excluded from the scope of the Rules and their

mandatory liability regime.

Since then, technical developments have made deck carriage considerably safer

and today the deck is a common place to stow goods; not least the introduction of

the container in the mid-1950s triggered a steady increase of the amount of cargo

carried on deck. The container’s solid steel structure together with the design of

modern container vessels protects containerised goods from many traditional risks

involved in the stowage on deck.

However, while shipping realities have changed, the law has not. Despite two

attempts to modernise and harmonise the international law through the 1978

Hamburg Rules and the 2009 Rotterdam Rules, the 1924 Hague Rules in their

unamended or amended form (through the 1968 Visby Protocol), remain the central

Convention. Against this reality, not only have national legislators and decision

makers had to find ways to apply the dated Rules to novelties which have arisen in

modern trade, they have also had to find ways to cope with problems not covered by

the Rules in the first place. The carriage of cargo on deck involves problems of both

types.

It is not possible to generalise the wide variety of national approaches taken in

this area. Significant differences are found within the common law sphere alone,

1 Tetley (2008), p. 1617.
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and an attempt to rationalise the law relating to deck cargo, even under the Hague

and the Hague-Visby Rules, is dangerous. This study, therefore, shall focus on the

carrier’s liability for deck cargo in Nordic2 and English law – two legal opposites in

this aspect for reasons other than the systems’ various traditions in civil and

common law, although the Nordic countries as well as England adhere to the

Hague-Visby Rules. Whereas the Nordic countries industriously endeavour to

adjust the law on contracts of carriage to the latest commercial and economic

changes (introducing the new Nordic Maritime Codes in 1994 largely based on

the 1978 Hamburg Rules,3 and being now again at the drafting table on the occasion

of the introduction of the 2009 Rotterdam Rules), England takes a rigid attitude – if

not the most rigid attitude among the seafaring nations belonging to the common

law tradition – towards changes of the traditional common law regime.

This has resulted in that while the Nordic countries apply a mandatory special

liability regime for deck cargo (based on Art. 9 of the Hamburg Rules), authorised

deck carriage is left in England to be governed by common law, under which a

carrier may even exclude liability through a sufficiently clearly drafted clause.

The purpose of this study is to evaluate which liability regime for deck cargo

best fulfils the needs of modern trade. As a side effect, the study may also profit

maritime actors as useful advice when dealing with deck cargo under the current

circumstances. The evaluation will be based essentially on a comparison of the

“progressive Nordic approach” and the “traditional English approach”, inevitably

involving also intermediate solutions, such as the possibility to include deck cargo

under the general liability scheme (Chap. 6).

As already indicated, the heart of the matter is closely connected with the

carrier’s right to stow cargo on deck, as the liability largely depends on whether

cargo has been stowed on deck with or without such a right (Chap. 5). Other issues

of relevance for the understanding of the subject matter include the general

characteristics of, respectively, Nordic and English maritime law (Chap. 4) , the

developments in international law (Chap. 3) and an overview of the realities to

which the law is applied (Chap. 2).

Finally, a few reservations should be made. This study deals with the carrier’s
liability towards the cargo interest4 for loss of or damage to general cargo5 in liner

trade. Deck cargo issues arising under a charter party or on the occasion of jettison

2 Indeed, there is no “Nordic law” in the term’s true sense. However, the Swedish, Norwegian,

Danish and Finnish Codes were drafted in close collaboration, resulting in four codes with

essentially identical content as to contracts of affreightment – see Sect. 4.1.1.
3Without officially adopting the Hamburg Rules, the Nordic countries have extended the scope of

application of the Hague-Visby Rules on essentially every matter excluded under Art. I of the

Hague-Visby Rules – see Sect. 4.1.4.3.
4Which is somewhat imprecisely referred to as “shipper” in this work, but which includes also,

unless nothing else is indicated, a consignee or other third party holder of the bill of lading or an

insurer entitled to claim damage based on a right of recourse.
5 As opposed to bulk cargo. The term in this context, thus, includes also containerised goods in

accordance with the use of general cargo under the 1994 Nordic Maritime Codes, although the

2 1 Introduction
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are accordingly not an object of the study, although case law from these fields may

sometimes be relevant and, thus, is occasionally cited.
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