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  Pref ace   

 The establishment of copyright protection systems aims to achieve two important 
purposes: to stimulate the incentive for creation by granting authors a series of 
exclusive rights on the one hand and promote the progress of culture and public 
welfare by establishing a series of limitations on these exclusive rights so that the 
fl ow of information and dissemination of knowledge will not be hindered on the 
other hand. 

 There is always a close relationship between technology development and copy-
right law. The emergence of personal computers and the Internet has brought about 
a distinct wave of technological innovation that has reshaped copyright laws by 
empowering anyone with a connection to fl awless, inexpensive, and instantaneous 
reproduction and distribution of works of authorship. Such technological advance-
ment changes the interests of copyright owners and public users. Users are exposed 
to more opportunities brought about by digital network technology to obtain access 
and exploit copyrightable works. If copyright laws do not expand their protected 
subject matters and categories of exclusive rights, authors cannot be adequately 
compensated under the digital network environment. Copyright laws can no longer 
function as an incentive for creation if there is a lack of revision and appropriate 
expansion. Hence, copyright laws need to extend protection to new subject matters, 
such as computer programs and databases; grant right holders new kinds of rights, 
such as right of rental and right to network dissemination of information; establish 
indirect infringing liability for Internet service providers; and expand protection to 
technological measures. 

 However, copyright expansion should not be unlimited and should cease when 
appropriate access to various works and future creations is at risk. Expansion of 
copyright protection is only justifi ed when the access and use of works by the public 
threaten the incentive of authors to create and reap economic rewards. Overexpansion 
of copyright protection would again disrupt the balance if access to works is 
narrowly restricted. Overprotection of copyrights will not only obstruct access to 
original works but will also inhibit future creations based on the original works. 
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 Based on comparative research on international and regional conventions as well 
as laws, regulations, policies, and cases among different jurisdictions, this book 
intends to suggest proposals to recover the balance of interests among copyright 
holders, technological intermediaries, and public users in terms of accessing, dis-
tributing, and exploiting copyright works. Four specifi c issues are discussed in the 
book: the anti-circumvention rules for protection of technological measures, indirect 
infringing liability for Internet service providers and safe harbor regulations, copyright 
limitations and exceptions especially under the digital network environment, and 
digital commons projects which promote distribution and adaptation of copyright 
works placed under voluntary licensing schemes. The analysis of these issues 
and corresponding proposals for reform are not only to reverse the worldwide 
copyright expansion trend so as to make copyright laws appropriately respond to 
digital network challenges and the emerging remix culture in general but also to 
induce China to rethink and amend her copyright system so as to restore a robust 
public domain where existing information and data can be used to produce future 
intellectual assets.  

  Hong Kong, China     Jerry     Jie     Hua    

Preface
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  Introduc tion      

    Background 

 The establishment of copyright protection systems aims to achieve two important 
purposes: to stimulate the incentive for creation by granting authors a series of 
exclusive rights on the one hand and promote the progress of culture and public 
welfare by establishing a series of limitations on these exclusive rights so that the 
fl ow of information and dissemination of knowledge will not be hindered on the 
other hand. 

 There is always a close relationship between technology development and copy-
right law. The emergence of personal computers and the Internet has brought about 
a distinct wave of technological innovation that has reshaped copyright laws by 
empowering anyone with a connection to fl awless, inexpensive, and instantaneous 
reproduction and distribution of works of authorship. Such technological advance-
ment changes the interests of copyright owners and public users. Users are exposed 
to more opportunities brought about by digital network technology to obtain access 
and exploit copyrightable works. If copyright laws do not expand their protected 
subject matters and categories of exclusive rights, authors cannot be adequately 
compensated under the digital network environment. Copyright laws can no longer 
function as an incentive for creation if there is a lack of revision and appropriate 
expansion. Hence, the development of digital network technologies spurs the con-
tinuous expansion of copyright protection systems under which protected subject 
matters are increased, the categories of exclusive rights of copyright owners are 
widened, terms of protection are extended, indirect liability is imposed upon tech-
nological intermediaries such as Internet service providers (ISPs), protection is 
granted to digital locks such as technological measures, and copyright limitations 
and exceptions are restricted. 

 Developed countries and regions, such as the United States and the European Union, 
have pioneered to internally reform their copyright legislations in response to digital 
challenges and externally pressured international organizations to adopt higher standards 
as international conventional norms. These international  conventional principles in turn 



xiv

came back to contracting parties in both developed and developing statuses as obligations 
which should be domestically fulfi lled. In following the endeavors of their developed 
counterparts, developing countries, such as China, have quickened the process of 
updating their copyright system in the digital network age due to external pressures 
imposed by the obligation to implement international conventions on the one hand and 
the internal need to transform their legal system through legal transplant to match the 
developments in the information society and knowledge economy on the other hand. 

 However, copyright expansion should not be unlimited and should cease when 
appropriate access to works and future creations is at risk. Expansion of copyright 
protection is only justifi ed when the access and use of works from the public threaten 
the incentive of authors to create and reap economic rewards. Overexpansion of 
copyright protection would again disrupt the balance if access to works is narrowly 
restricted. Overprotection of copyrights will not only obstruct access to original 
work but will also inhibit future creations based on the original works. 

 Whether a system shall be adjusted to more protect the interests of copyright 
owners or refl ect that there is increased consideration given to consumer groups and 
future creators depends on the social values and perspectives of the policymakers. 
Policymakers should bear the idea that the purpose of establishing a copyright sys-
tem is not to merely focus on stimulating creation by granting authors with exclu-
sive proprietary rights but also concentrate on serving social welfare and advocating 
for progress by promoting access and dissemination of copyright works and encour-
aging future creations based on previous material. The design of a copyright system 
requires the attainment of social justice, not merely maximizing the protection of 
commoditization interests. 

 Social justice includes “not only access to, but also inclusion in, the social, cul-
tural, and economic life of the country. Indeed, it extends beyond inclusion in social, 
cultural, and economic life to full participation in and ability to affect the direction 
of civil society in all its manifestations   ” [1, p. 83]. Social justice should be a part of 
the goals of intellectual property laws. In the spectrum of copyrights, social justice 
is realized when people not only have the ability to equally access and enjoy the 
works created by others but also have equal opportunity to participate in exploita-
tion and creation based on previous works. The subsequent creations which have 
benefi ted from preexisting works and information form a benign chain which per-
petuates the production of intellectual outputs, advances cultivation of cultural 
atmospheres, and fi nally, promotes social progress. 

 The emergence and rapid development of digital network technology have quick-
ened the recreation chain, as the advancement of technology has simplifi ed the 
reproduction and dissemination of works, provided mediocrity with the capability 
to modify and adapt works, enhanced the compactness of works in digital form, and 
strengthened ability to link and search for information through the Internet. These 
special features unprecedentedly enable the involvement of ordinary users in cre-
ations that are not only based on their own original ideas but also by making deriva-
tions and remixing of preexisting copyright material. Continuous recreations may 
further promote the formation of creative groups, such as fan fi ction producers, and spur 
the spring-up of creative industries. The realization of such continuous recreations 
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relies on a reasonable copyright legal system which grants appropriate copyright 
protection to the authors and guarantees adequate copyright limitations so that the 
users can continuously access and exploit copyright works. 

 The overprotection of proprietary rights in the digital network age will intensify 
the relationship among copyright holders, information disseminators, and end 
users, thus satisfying requests for strong copyright protection from powerful copyright 
industries by sacrifi cing the interests of technology developers and consumers. 
 In the face of potential copyright infringement liability, technology intermediaries 
may hesitate to develop new technologies that facilitate information dissemination 
and adaptation, while consumers may no longer attempt to make full use of copyright 
works in the absence of clear authorization from the right holders. There is thus an 
imbalance of interests among the different stakeholders. Furthermore, overprotec-
tion will increase the digital divide which already exists between the developed 
and the developing countries, as well as between economically developed and rural 
areas. While residents in the more developed areas enjoy greater access to an abun-
dance of information, locals in less developed regions do not have such benefi ts 
due to the lack of access to digital technology and the skills to effectively use the 
technology [1]. To address the confl icts in interest among the different stakehold-
ers and the growing digital divide, copyright systems in the digital network age 
should be designed to better refl ect social utility and social justice. Copyright laws 
not only cultivate incentives for creation but, more importantly, promote social 
advancement.  

    Literature Review 

 In response to digital network challenges and the diffi culties in achieving a balance 
of interests, various jurisdictions around the world have taken unremitting measures 
to initiate legal reforms and promulgate new laws. 

 The United States enacted the Digital Millennium Copyright Act (DMCA) in 
1998, with the objective to closely follow new technological developments and 
address copyright protection issues under the digital network environment. The key 
parts of the DMCA, namely, the anti-circumvention rules for the protection of tech-
nological measures and safe harbors for ISPs, had been incorporated as important 
sections in the Copyright Act of 1976. Much harsher measures against online piracy 
were proposed by the US Congress in recent amendment bills, the Protect IP Act 
(PIPA) and the Stop Online Piracy Act (SOPA). The European Union has issued a 
series of directives to protect digital copyright works and exclusive rights related to 
the digital network environment, including the Directive on the Legal Protection of 
Computer Programs, Directive on the Legal Protection of Databases, Directive on 
Certain Legal Aspects of Information Society Service in particular Electronic 
Commerce in the Internal Market, and Directive on the Harmonization of Certain 
Aspects of Copyright and Related Rights in the Information Society (thereafter, 
Information Society Directive). Guided by these directives, member countries in the 
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European Union have continuously updated their regulations and policies. Germany 
last revised its copyright law in 2008; France initiated a graduated response policy 
against rampant online piracy in 2009; and the United Kingdom issued the Digital 
Economy Act in 2010. 

 Jurisdictions outside North America or Europe have also taken steps to deal with 
digital copyright issues, especially in the areas of granting protection to exclusive 
rights related to information dissemination on the network, establishing liability for 
ISPs and prohibiting unauthorized circumvention of technological measures. 
Australia promulgated the Copyright (Digital Agenda) Amendment Act in 2000 so 
as to update its copyright law to fully adapt to the digital network environment. 
China enacted the Regulation on the Protection of the Right to Network 
Dissemination of Information in 2006, thus making digital copyright protection 
comply with national situations while assimilating certain approaches from the 
DMCA. The Hong Kong government launched public consultations to seek opin-
ions from various sectors on how copyright protection should be strengthened in the 
digital age. They released the Preliminary Proposals for Strengthening Copyright 
Protection in the Digital Environment in 2008, the Proposals for Strengthening 
Copyright Protection in the Digital Environment in 2009, and Copyright 
(Amendment) Bill 2011. At the multinational level, the Anti-Counterfeiting Trade 
Agreement (ACTA) was reached and signed by various countries to strengthen pro-
tection on intellectual property rights in general and strike at infringement under the 
digital network environment in particular. 

 Although new laws, regulations, and treaties have been made to address digital 
network challenges, focus on these updated promulgations is mainly placed on the 
concerns and protection of the interests of copyright holders, since some of the 
provisions are released under pressure from media conglomerates through their lob-
bying activities. Although a few provisions have taken the concerns and interests of 
technological intermediaries and public users into consideration, they cannot ade-
quately function well enough to balance the interests of public users against those 
of right holders.  

    Research Questions 

 In contrast to the predigital era when proprietary protection for creative expression 
was necessary to recover the cost of producing and disseminating information as 
well as compensate authors and intermediaries, in the participatory web age, strong 
proprietary protection on creative expression is no longer appropriate in the spirit of 
the Internet and participatory culture. Production expenses and distribution of infor-
mation have signifi cantly declined in the advancement of digital network technol-
ogy. Internet surfers are more willing to engage in recreational activities online or 
other instrumental purposes rather than simply take in the existing information. 
Creation in the digital network era is more based on a model that has noncommer-
cialized, nonmarketed, shared, and amateur-generated contents. To adapt to this 
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new environment where recipients of creative products incorporate such into their 
own future creations, policymakers of copyright laws in the digital network age 
should further consider and address the following issues: (1) the extent that a copy-
right owner should restrict access, dissemination, and use of copyright works; (2) 
the extent that a technological intermediary is allowed to transmit copyright works; 
(3) the extent that a user is permitted to exploit copyright works and make new cre-
ations; and (4) the extent that massive participation in the mash-up and remix cul-
ture is tolerated or even encouraged by copyright laws. It is important to well resolve 
the abovementioned issues so as to alleviate the increasing tension between strong 
proprietary protection and permissible exploitation of copyright works. 

 Therefore, three concerns with regard to permissible activities by users should be 
appropriately addressed through the reform of copyright laws, namely, “user access 
permission,” “user sharing permission,” and “user creation permission.” User access 
permission involves the variety of ways for users to obtain access to copyright 
works without being heavily restricted by technological measures established by 
copyright owners. In the absence of access to information, users cannot enjoy the 
lawful consumption of creative products, not to say any further exploitation and 
potential creation based on the original products. User sharing permission involves 
the extent of freedom of users to share information with certain social circles, such 
as family, friends, or peers. Not only are the creators of user-generated contents 
eager to share their works, but some mainstream content providers are also willing 
to do so or, at least to a certain degree, share their audiovisual or photographic 
works. Technology and network platforms should thus be available so as to cultivate 
a sharing-friendly environment. The use of stringent measures to address alleged 
copyright infringement of intermediaries and users in their online sharing of cre-
ative works will suffocate the desire and channels for information sharing. User 
creation permission involves the extent that users are allowed to exploit copyright 
works and copyright laws tolerate or even encourage the remix culture. Copyright 
limitations and exceptions are established to guarantee reasonable non-infringing 
use and exploitation of copyright works. The allowance of a broader scope of fair or 
non-infringing uses of copyright works will provide more opportunities for users to 
make derivative works. The acknowledgment of the transformative nature of subse-
quent works and parody is benefi cial to further promote the user-generated culture 
and endorse the value of free speech, criticism, parody, and reporting through copy-
right laws with respect to cultural traditions [2]. In addition, alternative approaches 
based on contract law and voluntary licensing act as another approach to advance 
the dissemination and utilization of copyright works. These alternative approaches, 
such as the Creative Commons on the one hand, enrich the public domain and are 
freely exploited by users; yet on the other hand, they ensure that creators have some 
control over their works, such as reserving the right of attribution and noncommer-
cial use. 

 Hence, copyright systems should be reformed toward a more balanced and rela-
tively open model so that creative expression can be widely accessed, distributed, 
exploited, and recreated. It is necessary to reconsider and amend current legal 
designs with regard to anti-circumvention rules for the protection of technological 
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measures, ISP liability and safe harbors, as well as copyright limitations and excep-
tions. Alternative approaches that are helpful for reserving the rights of intellectual 
commons deserve to be supported and promoted. Although there are concerns in 
many developing countries, such as China, on resolving rampant piracy and resist-
ing pressure imposed by international criticism, a new model of creation based on 
nonmarket factors, user-generated contents, and a participatory culture has already 
been presented to the public and mass media, and policymakers should pay atten-
tion to this model. When the network age moves toward the development of a par-
ticipatory culture and era, it is time for developing countries to think about reshaping 
their copyright regime to refl ect cultural features and facilitate creation. 

 In terms of the future of copyright regimes, according to WIPO Director General 
Francis Gurry, “the central question facing the evolution of copyright policy is how 
to maintain a balance between availability of cultural works at affordable prices 
while assuring a dignifi ed economic existence of creators and performers. There is 
no ‘single magical answer’ to the development of a successful policy response to the 
copyright challenges in the digital age, but a combination of ‘law, infrastructure, 
cultural change, institutional collaboration and better business model.’” 1  Three 
main principles should guide the development of copyright policy responses. They 
are “neutrality to technology and to the business models developed in response to 
technology; comprehensiveness and coherence in the policy response; and the need 
of more simplicity in copyright.” 2  Under Mr. Gurry’s analysis, the purpose of copy-
righting is to work with technologies to promote cultural exchanges and dynamism, 
not to preserve vested business interests. A comprehensive and global infrastructure 
needs to be established to legally permit the licensing of copyright works on the 
Internet. Attention should be given to the threat to “the fi nancial viability of culture 
in the 21st century” if there lacks an effective and properly balanced copyright 
policy. 3   

    Research Methodologies and Expected Value 

 My legal research primarily includes doctrinal, interdisciplinary, and comparative 
research methodologies. 

 The doctrinal research will be based on library sources, thus relying on existing 
information such as monographs, journal articles, case reports, legislations, treaties, 
and historical records. Collections from the university and institute libraries have 
provided this book with both common and civil law materials from a diversifi ed 
range of jurisdictions, such as the United States, the United Kingdom, Hong Kong, 
Australia, Canada, India, Germany, France, Japan, Taiwan, and Mainland China, 

1   “WIPO Director General Addresses the Future of Copyright,” available at  http://www.wipo.int/
pressroom/en/articles/2011/article_0005.html  (visited May 15, 2012). 
2   Ibid. 
3   See  n 1 above. 
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and digital and online databases, such as Westlaw, LexisNexis, HeinOnline, 
ChinaLawInfo, and the China National Knowledge Infrastructure (CNKI). 

 An interdisciplinary approach will be used to study the philosophical and eco-
nomic theories with regard to the balance of interest doctrine in the spectrum of 
intangible property. In addition, since my research is intensively related to digital 
technology and the Internet, second-hand quantitative data will be used to demon-
strate the development of the information network and its infl uence on the changes 
in copyright policymaking, advancement of copyright-related industries, and socio-
economic lives. 

 Another type of methodology covered in my research is the use of comparative 
study due to the growing importance of international intellectual property treaties 
and the increasing infl uence of Western countries on developing countries because 
the former has more advanced experiences. Due to the widespread importation of 
the DMCA legislative model with regard to the anti-circumvention rules for the 
protection of technological measures and ISP liability and safe harbors, my com-
parative research will focus on the United States, the fi rst nation that exported its 
legislative approach, and several other jurisdictions, which have assimilated the 
American model, including Mainland China and Australia. When examining the 
particular regulations and policies, laws and practices in various other jurisdictions 
are also studied and analyzed. These jurisdictions include the United Kingdom, 
France, Germany, Canada, India, Japan, Hong Kong, and Taiwan. Although these 
countries or regions belong to different jurisdictions, which means that they have 
different copyright origins and systems, digital and cyberspace copyright issues 
have now become transnational. In a sense, the United States had pressured some of 
the countries to oblige to their international or regional convention commitments in 
terms of their digital and network copyright legislations. Laws and regulations on 
digital copyright issues in some countries are drawn on the experiences of the 
United States and the European Union through legal transplant. Therefore, a fore-
front discussion of copyright refl ection and reconstruction in different jurisdictions 
could shed light on copyright reforms under the digital network environment. 

 Although many scholars, especially those from Western countries, have dis-
cussed digital copyright problems for a decade, copyright reforms that deal with 
digital network challenges are still new and necessary in developing countries, such 
as China. Due to the continuous expansion of copyright protection which imposes a 
threat to the access and dissemination of information as well as the advancement of 
knowledge and learning, it is time to rethink the current trends of development in 
copyright systems and amend copyright laws so that they are more balanced. These 
refl ections have been continuously proposed and discussed by Western scholars, 
since Western countries are the pioneers in developing new technologies which 
often bring about new problems to information dissemination and copyright protec-
tion. However, discussions among Western scholars often focus on the laws, poli-
cies, and practices of domestic situations in developed societies with few comparative 
studies that have an international perspective and little attention on the law reforms 
and national situations in developing countries. This book intends to examine the 
digital network-related copyright issues under the balance of interest theory by 
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including China as one of the important rising economies and comparatively analyzing 
the legal measures and policies among different jurisdictions. The proposals for the 
new rounds of copyright reforms after concluding on laws in various jurisdictions 
will be more multidimensional and take more into consideration the interests of 
developing countries. 

 As one of the rising economies, China increasingly endeavors to establish herself 
as an innovative state. In 2008, the Chinese government promulgated the  Outline of 
the National Intellectual Property Strategy , with the goal to develop indigenous or 
self-driven intellectual property [3] and develop national copyright industries. The 
achievement of such a goal is based on a law reform that well refl ects the interests 
of creators, industries, and consumers as well as the domestic needs both at the pres-
ent and in the future. The development of communication technology and encour-
agement of public participation are important for advancing national and indigenous 
creations. Moreover, the emerging knowledge economy highly promotes the growth 
of information industries in general and digital libraries and related nonprofi t insti-
tutes in particular, which meets the need for advancement of knowledge and learn-
ing in developing societies, such as China. Good development of information 
industries and digital educational institutions also requires open access to informa-
tion and its effective dissemination. Thus, the establishment of a balanced copyright 
system by including exceptions into the anti-circumvention rules, setting up safe 
harbors for technology developers, expanding copyright limitations and exceptions, 
and adopting open-access initiatives may help to achieve the national strategic goal 
and the social function of copyright law and policies.  

    Book Structure 

 This book comprises an introduction, six principal chapters, and a conclusion. The 
introduction provides the research background and research questions in that a bal-
ance of interest among right holders, technological intermediaries, and public users 
should be recovered due to the continuous expansion of copyright protection. 
Guarantee of appropriate access, dissemination, and reuse of copyright works are 
necessary for encouraging future creations and promoting progress in literary, sci-
entifi c, and art works. This part also explains the research methodologies, research 
value, and book structure. 

 Chapter   1     elaborates on the interrelationship of the changes in copyright laws 
with technology development and illustrates the continuous expansion of copyright 
protection in the digital network era. Since advancement in digital technologies 
simplifi es and accelerates the reproduction and dissemination of information, 
authors thus demand more protection granted by copyright laws to safeguard their 
creations against pirating and their commercial interests from infringement. This 
chapter introduces the development and adaptation of international copyright 
 conventions under the digital network environment by focusing on the World 
Intellectual Property Organization (WIPO) Internet Treaties and takes the DMCA 
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of the United States and the Information Society Directive of the European Union 
as examples to discuss the changes and amendments in the copyright protection 
systems of the developed regions. The expansion of copyright protection has exces-
sively focused on the interests of right holders and neglected the overall cultural 
construction and social progress based on free fl ow of information. By introducing 
updates in the copyright protection system in China based on legislative, adminis-
trative, judicial, and alternative perspectives, this chapter further points out the 
potential leadership role of the developing countries especially China in the new 
round of copyright reforms to recover a balance of interest between copyright hold-
ers and public users and to address public interests and social justice which are 
important purposes and functions of a copyright system. 

 Chapter   2     will discuss the public interest function of intellectual property and 
copyright systems and the current problem of the imbalance of interest in copyright 
systems under a digital network environment. This chapter will provide a discussion 
on the balance of interest that is embodied in intellectual property and copyright 
systems based on philosophical and economic theories, the origin and development 
of copyright laws, and the purposes for establishing copyright protection systems. 
This chapter will then carefully examine the imbalance of interest in current copy-
right systems from the angles of extended duration of protection, expansive scope 
of protection, constrained copyright limitations, increased protection for techno-
logical measures, aggravated liability of ISPs, and strengthened industry and media 
concentration. Further analysis and recommendation of proposals based on these 
issues will be given in the subsequent chapters. 

 Chapter   3     will analyze the protection of digital rights management (DRM) infor-
mation and the anti-circumvention rules which prohibit unauthorized circumven-
tion of technological measures. This chapter will fi rst provide a basic understanding 
on the protection of DRM and technological measures by explaining the key terms 
that have been incorporated into the anti-circumvention provisions. This chapter 
will then examine the balanced and unbalanced aspects under the anti- circumvention 
rules provided by the DMCA of the United States. The balanced aspect is supported 
by general and specifi c exceptions as well as an ongoing administrative rulemaking 
proceeding with regard to the immunization of liability from circumvention acts. 
However, the problem of imbalance still exists, mainly due to prohibition against 
the circumvention of access-control measures and traffi cking of circumvention- 
facilitated devices, which outweighs the balanced aspects. The chapter will fi nally 
recommend a more balanced model for anti-circumvention rules by including a 
technological component for minimalist use, a legislative component for general 
exceptions, a judicial component for case decisions, and an alternative scheme 
design for protecting technological measures under competition law. 

 Chapter   4     will analyze the infringement liability for ISPs and safe harbor regula-
tions. This chapter will fi rst provide a defi nition of ISPs and the signifi cance of 
setting up the legal certainty of their liability and exemptions. This chapter will also 
analyze indirect liability and safe harbor rules for ISPs established by common law 
cases. The infl uential safe harbor rule developed by the  Sony  case, contributory and 
vicarious liability developed from American landmark cases, and authorization and 
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joint tortfeasor liabilities developed from Commonwealth landmark cases will be 
discussed. This chapter will then proceed to analyze a couple of liability and immu-
nization rules enacted by statutes, including the notice and takedown regime, coun-
ter notifi cation regime, and the subpoena procedure or Norwich Pharmacal order. 
This chapter will then elaborate on the recent developments in the conditions for 
ISP safe harbors and the remedies against ISP indirect infringement, taking the 
graduated response policy from the French government and injunction orders 
against ISPs in European courts as example. In this part, the approach of the gradu-
ated response policy, the infl uence of such a policy on copyright owners, ISPs and 
public users, and China’s response to such a policy will be further discussed. Typical 
cases in which ISP injunctions were granted will be analyzed to indicate the propor-
tionality that courts should take into consideration when deciding whether to 
approve such remedies. This chapter will fi nally suggest recommendations to estab-
lish certainty for ISP liability and safe harbors in general and for China’s digital 
copyright reform on ISP issues in particular. Recommendations include the estab-
lishing of certain standards for important factors in the indirect liability of ISPs, 
reforming notice and takedown regimes by incorporating a grace period and excep-
tions, adopting a Norwich Pharmacal procedure to guarantee the privacy of sub-
scribers, and taking a multitude of approaches to better provide certainty for ISP 
liability. 

 Chapter   5     will analyze the copyright limitations and exceptions under the digital 
network environment and suggest the addition of legal fl exibility and certainty. This 
chapter will fi rst discuss academic theoretical analyses and international conven-
tional obligations on copyright limitations and exceptions so as to explain the 
important function of limitations on exclusive rights that guarantee access to preex-
isting material and future creations based on borrowing. In light of the increasing 
convenience of exploitation of copyright works made possible by digital network 
technology, this chapter will then propose to reconstruct copyright limitations and 
exceptions by importing a four-factor balancing test based on the US copyright 
system with focus on the fi rst and fourth factors, namely, the purpose and nature of 
the use and the infl uence of the original work on the market as a form of abstract 
guidance to guarantee legal fl exibility and a list of a number of nonexclusive excep-
tions as minute prescriptions to guarantee legal certainty. The analysis is important 
because it gauges the transformative nature of user-generated contents and remix 
creations in the general guidance as well as typical situations in a specifi ed list 
through comparative research on fair use/fair dealing legislations among different 
jurisdictions. This chapter will fi nally suggest several alternative schemes such as 
statutory licensing, no action notice, and community guidelines to supplement the 
fair use/fair dealing. Among them, statutory licensing is the most important scheme 
which can well balance the interests between different shareholders by guaranteeing 
fair compensation to copyright owners on the one hand and avoiding unfair preju-
dice to public users on the other hand. 

 Chapter   6     will analyze the emergence of digital commons based on voluntary 
licensing schemes and their infl uence on restoring the shrinking public domain. 
This chapter will fi rst provide an introduction on anti-copyright tendencies and the 
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birth of open-access projects which comprise digital commons. This chapter will 
then examine a well-known example of digital commons, namely, the Creative 
Commons, which provides authors with the opportunity to release their works under 
certain licenses. By publishing works under these licenses, authors give up a part of 
their copyright to allow free access and dissemination of their works. The Creative 
Commons has been launched and localized in many jurisdictions, including China, 
with the purpose of promoting information fl ow and encouraging amateur creations. 
Finally, the infl uence of digital commons represented by projects like the Creative 
Commons on the public domain which is shrinking due to the continuous expansion 
of copyright protection will be analyzed. 

 The conclusion will conclude on the main fi ndings of the study and contributions 
by summarizing the problems and suggested proposals for digital copyright issues, 
including the anti-circumvention rules, ISP liability and safe harbors, copyright 
limitations and exceptions under the digital network environment, and advancement 
of digital commons and their infl uence in maintaining the public domain. In sum, 
the digital copyright system will be reviewed and amended by placing more empha-
sis on public interest and social justice with an appropriate response to the participa-
tory culture and advancement of technology rather than overprotecting proprietary 
right holders.  
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1.1                        Introduction 

 Copyright laws originate and develop with the advancement of technology. 
Technology updates dramatically change the ways in which works are accessible and 
disseminated. Thus, copyright systems are continuously revised to respond to new 
approaches of reproducing and distributing works brought about by technology and 
new requirements put forth by copyright owners to enforce their exclusive rights. 

 Developed countries and regions that experience rapid technological develop-
ment, such as the United States and the European Union, bore the brunt of amend-
ing and reforming their original copyright systems in the face of new challenges. 
However, their domestic legal reforms cannot entirely solve the problems brought 
on by digital technologies anymore, since the Internet easily facilitates the transmit-
ting of information and works beyond national borders and without permission 
from the copyright owners. A strong domestic copyright cannot guarantee the same 
level of protection against infringement by other countries. Thus, the pioneer juris-
dictions called for the establishment of basic norms in international conventions and 
incorporation of new provisions to deal with digital challenges. The results of the 
international conventions and treaties were then taken back to these jurisdictions as 
obligations for compliance. The obligatory implementation of international conven-
tions by various jurisdictions thus led to the enactment of a series of domestic and 
regional digital copyright laws, such as the DMCA in the United States and the 
Information Society Directive in the European Union. 

 As one of the leading developing countries, China is among the many jurisdic-
tions that are amending and reforming their copyright protection mechanisms 
mainly through the domestic implementation of international obligations and 
legal transplant. In 1980, China joined the WIPO, an international agency that is 
dedicated to developing a balanced and accessible international intellectual prop-
erty system [ 1 ]. Subsequently, China acceded to a couple of international conven-
tions and agreements which are under the management and administration of the 
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 Copyright Law Changes and Developments 
in Digital Network Era 


