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Chapter 1
Introduction

Abstract  This chapter introduces the Unfair Commercial Practices Directive and 
the consumer benchmarks in the Directive. It presents the aim and the research 
question of the book, its general research design and structure as well as the method 
and scope of each part of the book.

Keywords  Consumer benchmarks · Unfair Commercial Practices Directive · 
Introduction · Research question · Methodology

1.1 � Consumer Benchmarks and the Unfair Commercial 
Practices Directive

This Unfair Commercial Practices Directive (2005/29/EC) harmonises national 
laws on unfair commercial practices and has a broad scope, covering inter alia 
misleading advertising and other forms of marketing strategies, including post-sale 
practices.1 The Directive aims to achieve a high level of consumer protection and 
to increase the smooth functioning of the internal market. The latter goal is to be 
achieved by increasing consumer confidence, and by removing barriers for traders, 
both of which should lead to an increase in cross-border trade.2 In addition, the Di-
rective aims more broadly to improve competition on the market.3

To a large extent, the Directive relies on general clauses that prohibit traders 
to act unfairly towards consumers. For example, one of the central clauses in the 
Directive prohibits traders from distorting the economic behaviour of consumers 
by misleading them. When a court or enforcement authority has to decide whether 
a commercial practice is unfair, e.g., because it is potentially misleading, that court 
or enforcement authority needs to determine what consumer benchmark it should 

1  See also paragraph 2.2 of this book.
2  See Article 1 Directive.
3  This is not one of the formal goals as mentioned in Article 1 of the Directive, but it does follow 
from the Directive’s Preamble (e.g. Recital 8) and the EC Guidance to the Directive (SEC (2009) 
1666, p. 6). See also paragraphs 2.3 and 11.4 of this book.
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apply. Should it decide on the basis of the benchmark of a critical consumer, who 
actively seeks the information he or she needs, and who is aware of potentially 
misleading marketing strategies? Or alternatively, on the basis of the benchmark of 
a trusting and perhaps somewhat naïve consumer, who relies on the good intentions 
of the seller?

The answer to this question can be decisive for the outcome of the case, i.e., for 
the decision whether a practice is found unfair.4 It is, therefore, also an important 
indicator of the level of protection offered to consumers and of the extent to which 
intervention in the market by an enforcement authority or through a court judgment 
is legally possible.5 Setting the benchmark at a critical consumer implies a low level 
of intervention in the market and an emphasis of the consumer’s own responsibil-
ity. Setting the benchmark at a more trusting or naïve consumer, on the contrary, 
emphasises the trader’s responsibility to act fairly, and allows for more intervention 
in the market. Hence, the choice of the consumer benchmark has important implica-
tions in relation to who is ‘worthy’ of protection and as to what type of commercial 
practices are found to be acceptable.6

Due to its central importance, the issue of the consumer benchmarks in the Un-
fair Commercial Practices Directive was one of the central subjects of debate in the 
Directive’s adoption process.7 The discussion reflects different political viewpoints, 
as well as differences in how Member States used to deal with this issue in their 
national laws.8

Already prior to the adoption of the Unfair Commercial Practices Directive, 
the Court of Justice of the European Union (CJEU)9 held in Gut Springenheide 
(1998) that the benchmark should in principle be set at—what it called—the aver-
age consumer.10 This average consumer is assumed to be ‘reasonably observant and 
reasonably well-informed and circumspect’.

The average consumer benchmark was later incorporated into the Unfair Com-
mercial Practices Directive and complemented by two alternative benchmarks 
that are supposed to prevent the exploitation of vulnerable consumers, i.e., the 
target group benchmark and the vulnerable group benchmark.11 The target group 
benchmark applies if a commercial practice is directed at a particular group of 

4  See also J Kabel, Rechter en publieksopvattingen: feit, fictie of ervaring? (Inaugural lecture 
University of Amsterdam) (Amsterdam, Vossiuspers UvA, 2006) 6.
5  See also S Niemöller, Das Verbraucherleitbild in der deutschen und europäischen Rechtsprec-
hung (Munich, Beck, 1999) 5–6.
6  See also S Weatherill, ‘Who is the average consumer?’, in S Weatherill and U Bernitz (eds), The 
regulation of unfair commercial practices under EC Directive 2005/29 (Oxford, Hart, 2007) 115.
7  See also paragraph 2.4 of this book.
8  See also G Howells, H Micklitz and T Wilhelmsson, European fair trading law; the Unfair Com-
mercial Practices Directive (Aldershot, Ashgate, 2006) 5–6 and 111–112.
9  Formerly known as the European Court of Justice (ECJ). Throughout this book, the Court will 
be referred to as the CJEU.
10  CJEU 16 July 1998, Case C-210/96, ECR 1998, p. I-4657 ( Gut Springenheide). See also para-
graph 3.2.8 of this book.
11  See also Chap. 2 of this book.
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consumers.12 If that is the case, the average member of that group functions as the 
benchmark. This means that the benchmark can be set at, for example, the average 
member of a group of teenagers, in case of advertising directed at this group. How-
ever, even if the commercial practice is not targeted at a vulnerable group, such a 
group can be protected: the vulnerable group benchmark offers the possibility to 
set the benchmark at the average member of a vulnerable group that is particularly 
affected by the practice, without the need for this group to have been targeted by the 
commercial practice.13

1.2 � Aim and Research Question

Despite the fact that the consumer benchmarks were a central subject of debate 
during the adoption process of the Directive, much uncertainty has arisen regarding 
how they are to be applied.14 Moreover, the application of the average consumer 
benchmark has raised criticism in academic literature, both in terms of how realistic 
the assumptions of the behaviour of the average consumer are, and in terms of the 
suitability of the benchmark to reach the Directive’s objective of achieving a high 
level of consumer protection.15 Despite this criticism, the present state of the debate 
lacks an in-depth assessment of the consumer benchmarks as currently in place in 
the Unfair Commercial Practices Directive. Moreover, although attention has been 
paid to the average consumer benchmark in terms of the level of protection it offers 
to consumers, the discussion on the consumer benchmarks also lacks an assessment 
in relation to the other objectives of the Directive.

This book, therefore, investigates the Directive’s regime of consumer bench-
marks and assesses the benchmarks against each of the Directive’s objectives. 
Accordingly, it addresses the following question:

To what extent does the regime of consumer benchmarks in the Unfair Commercial Prac-
tices Directive meet each of the goals of the Directive?

12  Article 5(2) Directive.
13  Article 5(3) Directive.
14  See, for example T Wilhelmsson, ‘The informed consumer v the vulnerable consumer in Eu-
ropean unfair commercial practices law—a comment’, in G Howells et al (eds), The yearbook of 
consumer law 2007 (Aldershot, Ashgate, 2007) 217.
15  See, for example, G Howells, H Micklitz and T Wilhelmsson, European fair trading law; the 
Unfair Commercial Practices Directive (Aldershot, Ashgate, 2006) 248–249, J Kabel, Rechter en 
publieksopvattingen: feit, fictie of ervaring? (Inaugural lecture University of Amsterdam) (Am-
sterdam, Vossiuspers UvA, 2006) 5, T Wilhelmsson, ‘The informed consumer v the vulnerable 
consumer in European unfair commercial practices law—a comment’, in G Howells et al (eds), 
The yearbook of consumer law 2007 (Aldershot, Ashgate, 2007) 219 and R Incardona and C Pon-
cibò, ‘The average consumer, the Unfair Commercial Practices Directive, and the cognitive revo-
lution’ (2007) Journal of consumer policy 21–38.
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In this way, this research assesses whether the consumer benchmarks are suitable 
in terms of achieving the three goals of the Directive, namely (1) achieving a high 
level of consumer protection, (2) increasing the smooth functioning of the internal 
market and (3) improving competition in the market as such.

Through this assessment, this book aims to contribute to the discussion in aca-
demic literature on the consumer benchmarks in European unfair commercial prac-
tices law, by providing a thorough analysis of the consumer benchmarks and their 
relationship to the goals of the Directive. At a more practical level, it aims to pro-
vide insight into the working and consequences of the benchmarks that can be used 
in the evaluation of the Unfair Commercial Practices Directive and its application 
by the CJEU.16 This assessment is important in particular because the Directive, 
while promising to regulate unfair commercial practices in a way that achieves the 
Directive’s goals, has removed the possibility for Member States to regulate unfair 
commercial practices themselves.17

1.3 � General Research Design and Structure

In order to address the main research question, four steps are taken. These steps also 
provide the four-part structure of this book.

Part I of this book (Chaps. 2–4) investigates the Directive’s benchmarks at the 
European level. It analyses the benchmarks in the Unfair Commercial Practices 
Directive itself, as well as the application of the consumer benchmarks in the case 
law of the CJEU. This part forms the foundation to the book and, in the end, also to 
the assessment of the Directive’s benchmarks against its goals.

Part II (Chaps. 5–8) discusses the application of the Directive’s consumer bench-
marks at the national level. The question is addressed to what extent and how the 
consumer benchmarks are applied in national law, and whether and to what extent 
the introduction of the European consumer benchmarks has resulted in changes 
compared to prior legislation and case law.

Although the assessment in this book focuses on the benchmarks as prescribed 
by European law, national law is relevant in two ways. Firstly, it is directly rel-
evant for the assessment in terms of the extent to which the consumer benchmarks 
harmonise national unfair commercial practices laws. Harmonisation is one of the 
central elements of the objective to increase the smooth functioning of the internal 

16  It is important to note that the focus is on the consumer benchmarks in the Unfair Commercial 
Practices Directive and in the national legislation implementing the Directive. In particular, this 
means that the use of the consumer benchmarks in other areas of law are only discussed to the 
extent that it is relevant for the application of the benchmarks in unfair commercial practices law. 
It also means that the focus is on the Unfair Commercial Practices Directive and not on consumer 
law in general. Some short remarks on the possibility of broader application of the Directive’s 
consumer benchmarks are made in the epilogue of this book, see paragraph 12.4.
17  Important in this context is that the Directive fully harmonises national unfair commercial prac-
tices laws, see also paragraph 2.2 of this book.
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market.18 Secondly, although the assessment focuses on the consumer benchmarks 
at the European level, national law can provide further insight into the concrete ap-
plication of the consumer benchmarks.19 This is especially important because of the 
limited number of cases in which the CJEU has applied the consumer benchmarks 
so far, and because the CJEU mostly limits itself to providing general guidelines on 
the application of the benchmarks, rather than applying the benchmarks to the facts 
of a particular case. The richness of national cases can, therefore, provide further in-
sight into the suitability of the consumer benchmarks to reach the Directive’s goals, 
also in terms of the level of consumer protection and/or the improvement of com-
petition. Outcomes in concrete cases can show who is protected and under which 
circumstances. Furthermore, non-conform or non-uniform application of the rules 
at the national level may reveal problems presented by the consumer benchmarks as 
prescribed by European law, e.g., in terms of the level of consumer protection or of 
the traders’ freedom to compete.

Part III (Chaps. 9 and 10) investigates the relationship between the consumer 
benchmarks and actual consumer behaviour, on the basis of existing consumer be-
haviour studies. It addresses how the behaviour assumed in light of the consumer 
benchmarks relates to actual consumer behaviour as understood in the field of be-
havioural sciences. The relationship between the consumer benchmarks and actual 
consumer behaviour is relevant for the level of protection that is offered by the Di-
rective: unrealistically high expectations lead to a lower level of protection, whereas 
unrealistically low expectations lead to a higher level of protection for consumers. 
This, in turn, also has consequences for the other goals of the Directive, e.g., in 
terms of consumer confidence (relevant for the smooth functioning of the internal 
market) and in terms of traders’ freedom to advertise for products and services (rel-
evant for the competitive working of the market).20

Part IV (Chap. 11) of this book measures the consumer benchmarks in the Unfair 
Commercial Practices Directive against the Directive’s goals. It first discusses the 
Directive’s goals and then assesses the regime of consumer benchmarks in the Di-
rective with respect to each goal. The assessment builds upon the previous chapters 
of the book, taking into account the application of the consumer benchmarks at both 
European and national level, as well as the relationship between the benchmarks 
and consumer behaviour.

As an epilogue, Chap. 12 of this book provides a number of recommendations 
to improve the Directive in relation to the Directive’s consumer benchmarks. These 
recommendations build upon the assessment provided in part IV, but at the same 
time go beyond providing an answer to the main research question of this book.

18  See also paragraph 11.3.
19  This is especially important because of the limited number of cases in which the CJEU applies 
the consumer benchmarks, and because the CJEU generally limits itself to giving general guide-
lines to their application rather than applying the benchmarks to the facts of the case.
20  See also the more elaborate discussion on the Directive’s goals in Chap. 11 of this book.


