
S P R I N G E R  B R I E F S  I N  L AW

Valsamis Mitsilegas

The Criminalisation 
of Migration in 
Europe
 Challenges for Human 
Rights and the Rule of 
Law 



SpringerBriefs in Law



More information about this series at http://www.springer.com/series/10164

http://www.springer.com/series/10164


Valsamis Mitsilegas

The Criminalisation
of Migration in Europe
Challenges for Human Rights
and the Rule of Law

123



Valsamis Mitsilegas
Department of Law
Queen Mary University of London
London
UK

ISSN 2192-855X ISSN 2192-8568 (electronic)
ISBN 978-3-319-12657-9 ISBN 978-3-319-12658-6 (eBook)
DOI 10.1007/978-3-319-12658-6

Library of Congress Control Number: 2014953305

Springer Cham Heidelberg New York Dordrecht London

© The Author(s) 2015
This work is subject to copyright. All rights are reserved by the Publisher, whether the whole or part of
the material is concerned, specifically the rights of translation, reprinting, reuse of illustrations,
recitation, broadcasting, reproduction on microfilms or in any other physical way, and transmission or
information storage and retrieval, electronic adaptation, computer software, or by similar or dissimilar
methodology now known or hereafter developed. Exempted from this legal reservation are brief
excerpts in connection with reviews or scholarly analysis or material supplied specifically for the
purpose of being entered and executed on a computer system, for exclusive use by the purchaser of the
work. Duplication of this publication or parts thereof is permitted only under the provisions of
the Copyright Law of the Publisher’s location, in its current version, and permission for use must always
be obtained from Springer. Permissions for use may be obtained through RightsLink at the Copyright
Clearance Center. Violations are liable to prosecution under the respective Copyright Law.
The use of general descriptive names, registered names, trademarks, service marks, etc. in this
publication does not imply, even in the absence of a specific statement, that such names are exempt
from the relevant protective laws and regulations and therefore free for general use.
While the advice and information in this book are believed to be true and accurate at the date of
publication, neither the authors nor the editors nor the publisher can accept any legal responsibility for
any errors or omissions that may be made. The publisher makes no warranty, express or implied, with
respect to the material contained herein.

Printed on acid-free paper

Springer is part of Springer Science+Business Media (www.springer.com)



Acknowledgments

This book develops further ideas and arguments expressed in a number of recent
publications. Chapter 3 is an updated and extended version of V. Mitsilegas,
‘The Changing Landscape of the Criminalisation of Migration in Europe. The
Protective Function of European Union Law’ published in M. Guia, M. Van der
Woude and J. Van der Leun (eds.), Social Control and Justice. Crimmigration in an
Age of Fear, Eleven International Publishing, 2012, pp. 87–114. Parts of Chap. 4
develop further ideas and arguments presented in V. Mitsilegas, ‘Solidarity and Trust
in the Common European Asylum System’ published in Comparative Migration
Studies, vol. 2, 2014, pp. 231–253 and V. Mitsilegas, ‘Immigration Detention, Risk
and Human Rights in the Law of the European Union. Lessons from the Returns
Directive’ to be published in M. Guia, V. Mitsilegas and R. Koulish (eds.),
Immigration Detention, Risk and Human Rights, Springer, forthcoming.

This book is dedicated to my EU Justice and Home Affairs LLM students and to
the group of brilliant Queen Mary Ph.D. candidates currently researching their
theses on migration and criminal law under my supervision. You are inspirational.

v

http://dx.doi.org/10.1007/978-3-319-12658-6_3
http://dx.doi.org/10.1007/978-3-319-12658-6_4


Contents

1 Conceptualising the Criminalisation of Migration . . . . . . . . . . . . . 1
References. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

2 Before Entry: Criminalisation as Prevention . . . . . . . . . . . . . . . . 5
2.1 Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5
2.2 The Rise of Extraterritorial Immigration Control . . . . . . . . . . . 6
2.3 Delegation of Immigration Control to Specialised Agencies:

The Case of FRONTEX . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
2.3.1 The 2004 FRONTEX Regulation . . . . . . . . . . . . . . . 12
2.3.2 The 2007 RABITS Regulation . . . . . . . . . . . . . . . . . 13
2.3.3 The 2011 FRONTEX Regulation . . . . . . . . . . . . . . . 16
2.3.4 FRONTEX and Rules on Sea Border Operations

and Search and Rescue at Sea . . . . . . . . . . . . . . . . . 18
2.4 Delegation and the Privatisation of Immigration Control . . . . . 23

2.4.1 Carriers’ Liability . . . . . . . . . . . . . . . . . . . . . . . . . . 24
2.4.2 The Collection and Transfer of Passenger Name

Record (PNR) Data . . . . . . . . . . . . . . . . . . . . . . . . . 25
2.5 Immigration Control as Security Governance . . . . . . . . . . . . . 29

2.5.1 Migration and Security in EU Law and Policy . . . . . . 29
2.5.2 The Visa Information System . . . . . . . . . . . . . . . . . . 31
2.5.3 The Entry-Exit System and Registered Traveller

Programme . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33
2.5.4 EUROSUR . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36
2.5.5 Pre-emptive Surveillance, Privacy and the Rule

of Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37
2.6 Conclusion. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42
References. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 44

vii

http://dx.doi.org/10.1007/978-3-319-12658-6_1
http://dx.doi.org/10.1007/978-3-319-12658-6_1#Bib1
http://dx.doi.org/10.1007/978-3-319-12658-6_2
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec1
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec1
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec2
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec2
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec3
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec3
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec3
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec4
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec4
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec5
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec5
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec6
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec6
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec7
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec7
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec7
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec8
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec8
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec9
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec9
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec10
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec10
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec10
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec11
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec11
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec12
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec12
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec13
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec13
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec14
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec14
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec14
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec15
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec15
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec16
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec16
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec16
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec17
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Sec17
http://dx.doi.org/10.1007/978-3-319-12658-6_2#Bib1


3 In the Territory: The Use of Substantive Criminal Law
to Regulate the Presence of Migrants. . . . . . . . . . . . . . . . . . . . . . 47
3.1 Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 47
3.2 The Criminalisation of Migration in the Law

of the European Union . . . . . . . . . . . . . . . . . . . . . . . . . . . . 48
3.2.1 Criminalisation as Securitisation:

The Criminalisation of Human Trafficking . . . . . . . . . 48
3.2.2 Criminalisation as Securitisation:

The Criminalisation of the Facilitation
of Unauthorised Entry, Transit and Residence . . . . . . 52

3.2.3 Criminalisation as Privatisation:
The Introduction of Employers’ Sanctions . . . . . . . . . 54

3.3 European Union Law as a Limit to the Criminalisation
of Migration by EU Member States. . . . . . . . . . . . . . . . . . . . 57
3.3.1 The Limits of EU Law on National Criminal Law . . . 58
3.3.2 The Limits of EU Migration Law on National

Criminal Law—the El Dridi Ruling. . . . . . . . . . . . . . 60
3.3.3 The Limits of EU Migration Law on National

Criminal Law—the Case of Achughbabian. . . . . . . . . 65
3.3.4 The Limits of EU Migration Law on National

Criminal Law—the Case of Sagor. . . . . . . . . . . . . . . 70
3.3.5 The Compatibility of National Criminal Sanctions

with the Returns Directive in the Context
of the Imposition of Re-entry Bans—Filev
and Osmani . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 72

3.4 Conclusion: The Protective Function of European
Union Law. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 74

References. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75

4 After Entry: Criminalisation as Risk Management,
Detention and Removal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 77
4.1 Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 77
4.2 The Exclusion of Asylum-Seekers. . . . . . . . . . . . . . . . . . . . . 78

4.2.1 Exclusion from Refugee Status . . . . . . . . . . . . . . . . . 79
4.2.2 Intra-EU Transfers of Asylum-Seekers:

The Dublin Regulation . . . . . . . . . . . . . . . . . . . . . . 81
4.2.3 Removal of Asylum-Seekers Outside the EU:

From the Management of Risk to the Safe
Third Country Concepts. . . . . . . . . . . . . . . . . . . . . . 90

4.3 Detention, Removal and the Management of Risk
Under the Returns Directive . . . . . . . . . . . . . . . . . . . . . . . . . 93
4.3.1 The Returns Directive: Background and Content. . . . . 93
4.3.2 Detention and Risk Under the Returns

Directive—the Case of Kadzoev . . . . . . . . . . . . . . . . 97

viii Contents

http://dx.doi.org/10.1007/978-3-319-12658-6_3
http://dx.doi.org/10.1007/978-3-319-12658-6_3
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec1
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec1
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec2
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec2
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec2
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec3
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec3
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec3
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec4
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec4
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec4
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec4
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec5
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec5
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec5
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec6
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec6
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec6
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec7
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec7
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec8
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec8
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec8
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec14
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec14
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec14
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec19
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec19
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec19
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec20
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec20
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec20
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec20
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec20
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec21
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec21
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Sec21
http://dx.doi.org/10.1007/978-3-319-12658-6_3#Bib1
http://dx.doi.org/10.1007/978-3-319-12658-6_4
http://dx.doi.org/10.1007/978-3-319-12658-6_4
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec1
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec1
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec2
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec2
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec3
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec3
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec4
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec4
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec4
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec5
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec5
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec5
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec5
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec6
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec6
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec6
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec7
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec7
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec8
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec8
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec8


4.3.3 Detention and Asylum Under the Returns
Directive—the Case of Arslan . . . . . . . . . . . . . . . . . 99

4.3.4 Detention and Undocumented Migrants Under
the Returns Directive—the Case of Mahdi . . . . . . . . . 101

4.3.5 Detention and Defence Rights Under the Returns
Directive—the Case of M.G. . . . . . . . . . . . . . . . . . . 103

4.3.6 Detention and Imprisonment Under the Returns
Directive—the Cases of Thi Ly Pham
and Brero and Bouzalmate . . . . . . . . . . . . . . . . . . . . 104

4.4 Conclusion. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 106
References. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 107

5 Decriminalising Migration in EU Law: Upholding Human
Rights and the Rule of Law After Lisbon . . . . . . . . . . . . . . . . . . 109

Contents ix

http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec9
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec9
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec9
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec10
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec10
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec10
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec11
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec11
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec11
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec12
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec12
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec12
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec12
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec13
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Sec13
http://dx.doi.org/10.1007/978-3-319-12658-6_4#Bib1
http://dx.doi.org/10.1007/978-3-319-12658-6_5
http://dx.doi.org/10.1007/978-3-319-12658-6_5


Chapter 1
Conceptualising the Criminalisation
of Migration

Recent years have witnessed a growth in scholarly interest in the phenomenon of
the criminalisation of migration. Academic interest in the field has followed the
proliferation of state enforcement practices in immigration control on both sides of
the Atlantic, with a number of leading scholars offering different conceptualisations
of and approaches to the criminalisation of migration and its legal implications. In
the United States, Stephen Legomsky has highlighted the use of criminal law to
punish immigration violations, combined in parallel with the attachment of immi-
gration law consequences to criminal convictions.1 This twofold link, underpinned
by what Legomsky has called importing criminal law enforcement strategies in the
field of immigration control, has also been highlighted by Juliet Stumpf under her
analysis of the now widely used term of ‘crimmigration’, which also encompasses
an analysis of the impact of the criminalisation of migration on inclusion and
exclusion.2 In the United Kingdom, a recent study by Ana Aliverti has focused on
the criminal prosecution and punishment of migrants in domestic law,3 while Lucia
Zedner has highlighted the potential consequences of the criminalisation of
migration for fundamental principles of criminal law.4 From a European perspec-
tive, Elspeth Guild, writing for the Council of Europe Commissioner for Human
Rights, has adopted a more general approach including within the criminalisation of
migration the adverse consequences for migrants in terms of residence and social
rights, including employment rights,5 while I have explored the criminalisation of
migration at EU level in a narrower sense by focusing on the relationship between
the use of substantive criminal law and European Union law in this context.6 Issues
related to the criminalisation of immigration have also been addressed by a number

1 Legomsky (2007).
2 Stumpf (2006).
3 Aliverti (2013).
4 Zedner (2013).
5 Issue paper prepared by Guild (2009).
6 Mitsilegas (2012a).

© The Author(s) 2015
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of scholars in the United States and Europe within wider analyses of the link
between migration and illegality,7 as well as of the process of the securitisation of
migration and its legal implications.8 Research on the criminalisation of migration
has not been confined only to academic lawyers, with important insights being
provided by scholars in international relations, political sociology9 and, more
recently, criminology.10

Informed by these contributions and the diversity of approaches contained
therein, the analysis in this book will be based on a conceptualisation of the
criminalisation of migration based primarily on the use of the law in this process
and the legal consequences of such criminalisation. Criminalisation will thus be
understood in a narrow sense as including the use of substantive criminal law to
regulate migration (in particular via the creation of immigration-related criminal
offences and the imposition of criminal sanctions for these offences), but will also
encompass more generally the use of criminal law tools including surveillance11

and detention12 to deal with migrants. The definition of the criminalisation of
migration will also include the recent shift observed in both crime and immigration
control towards prevention, leading to what has been characterised as a model of
preventive justice.13 The criminalisation of migration for the purposes of this
book will be understood as the threefold process whereby migration man-
agement takes place via the adoption of substantive criminal law, via recourse
to traditional criminal law enforcement mechanisms including surveillance
and detention, as well as via the development of mechanisms of prevention and
pre-emption.

The book will analyse the main elements of such criminalisation in the law of the
European Union, by focusing on the position of migrants who do not have a link
otherwise with EU law (by being, for instance, family members of EU nationals).
The book will address the consequences of the criminalisation of migration for
human rights and the rule of law. The analysis of the rule of law will include
implications for legal certainty, arbitrariness, gaps in the law and legality (which, in
the case of European Union law, also includes competence). Affected human rights
are in particular the rights to liberty, to seek asylum, to private life and data
protection and to non-discrimination. The structure of the book aims to reflect the
migrant trajectory and align instances of criminalisation with the different stages of

7 Dauvergne (2008).
8 See inter alia Chacón (2007), Mitsilegas (2007), and for a comparative analysis, Mitsilegas
(2012b).
9 On the international relations/political sociology nexus see the work of Bigo (1996) on the
securitisation of migration.
10 See a number of contributions in Aas and Bosworth, call out.
11 See Mitsilegas, call out. (references in note 8).
12 See Joao Guia (2015).
13 See Ashworth and Zedner (2014).
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migrant experience. The book will thus be structured on the basis of three stages of
the migrant experience: before entry (and before migrants reach the border); during
stay (looking at how substantive criminal law is used to regulate migration in the
territory); and after entry and towards removal (examining efforts to exclude and
remove migrants from the territory and jurisdiction of EU Member States). The
book will thus aim to provide a holistic typology of the criminalisation of migration
in the law of the European Union.
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