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Preface

This is the fourth edition of The Law of Tax-Exempt

Healthcare Organizations. The first edition was published in

1995 and featured a mere 680 pages. In this edition, we will

be approaching twice that content. This seems a good

opportunity to pause and reflect on what has transpired in

the nonprofit healthcare sector over these past 17 years.

In our original edition, tax-exempt healthcare

organizations and the IRS were focused on joint ventures

with taxable entities; the creation of integrated delivery

systems; the proper tax status for managed care

organizations; and the appropriateness of providing benefits

for the recruitment and retention of physicians. It is telling

that the chapters describing these scenarios were among

the least in need of revision for this edition.

At present, there are new developments occupying the

attention of healthcare organizations and the IRS. These

include health reform; the governance of healthcare

organizations; the compensation of executives; the

continued refinement of Form 990; and a host of new

acronyms for their shared alphabet soup, including ACOs

(accountable care organizations), RHIOs (regional health

information organizations), and QNHIIs (qualified nonprofit

health insurance issuers).

Certainly the most dramatic development in the field of

healthcare in 2012 was the U.S. Supreme Court's decision in

National Federation of Independent Business v. Sebelius

upholding most of the Affordable Care Act as constitutional.

The Affordable Care Act has done much to impact the law of

tax-exempt healthcare organizations. It established new

requirements for qualification as a charitable hospital that

are proactively focused on outreach, service, and billing and

collection practices. On a broader level, by providing for



insurance coverage for millions of Americans who previously

had none and relied on charity, the Affordable Care Act

brought into question for some the need to continue to

provide tax exemption for nonprofit hospitals that will be

providing less charity care. The Act also calls on the Internal

Revenue Service to assist in the implementation of many of

its provisions, a development sure to further drain the

already limited resources of this agency.

In recent years, the IRS has renewed its efforts to oversee,

monitor, make more transparent, and understand the

nonprofit tax-exempt sector. This is evidenced in compliance

check investigations, focused audit activity, Form 990

expansion, field guidance, and continuing education and

outreach. The Service has taken a particular interest in

nonprofit governance (and state attorneys general have

converted that shared interest into action). As the IRS has

stated many times, in its view a well-governed organization

is a compliant organization. Much of its effort is on display in

the Form 990, and its requests for governance information,

under the mantra of transparency, often include the proviso

that the form “requests information about policies not

required by the Internal Revenue Code.” Still, as the

Advisory Committee on Tax-Exempt and Government

Entities (ACT) so aptly noted, the IRS can “drive behavior

merely by asking about specific governance practices.”

There has clearly been a change during this period in the

type of guidance used by the IRS for educational purposes

in the tax-exempt healthcare sector. Lost to the dustbin of

history are general counsel memoranda and continuing

professional education texts. These forms of guidance were

the primary means of communicating the IRS's analytical

and policy positions throughout the 70s, 80s, and 90s. In the

2010s, they are virtually unheard of. Instead, the IRS uses

its new tools of check sheets, staff memos, fact sheets,



extensive substantive instructions for the Form 990, and

website educational pieces.

An excellent example of the adage that everything old is

new again is found in the Affordable Care Act and its

accompanying guidance and proposed regulations. A central

piece of the Clinton administration health reform proposal in

1994 for charitable hospitals involved the requirement of

outreach into the community to determine health needs and

devising a plan for meeting those needs. The Clinton health

reform plan did not become law. Now, under the Affordable

Care Act, charitable hospitals are required to undertake just

such a community health needs assessment in order to

continue to qualify as charitable tax-exempt organizations.

It's déjà vu all over again.

This is also something of a turning point for our book. Over

the course of three editions, the book has grown to exceed

1100 pages in length. In order to avoid the need to install

wheels on the book in the fourth edition to ensure its

continued portability, we have elected to move the tables

and appendices of the book into our new companion

website. (One of the authors was a bit slow to warm to the

idea of moving content to the website instead of continuing

to have it in the book. It was the younger of us; go figure.

He has since come around and joined the twenty-first

century.) The website will be an invaluable addition to the

book and will also permit more recent developments to be

brought to your attention in between editions and

supplements. Meanwhile, the appearance of the book has

changed, too. Our publisher, Wiley, has made a major

commitment to the development of content for the growing

nonprofit sector. The book is now part of the new Wiley

Nonprofit Authority series and has been modernized. We

hope you like it.

As always, we offer our sincere appreciation to Jennifer

MacDonald, Claire New, and Susan McDermott at Wiley for



their support, guidance, and patience, and our assistants

Sharlaine Anapu and Cynthia Gurrola and our colleagues at

Dentons and Polsinelli Shughart for their assistance and

their wisdom.

Thomas K. Hyatt

Bruce R. Hopkins

April 2013
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