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A. Introduction

Environment, ecosystem services, human well-being and support mechanisms
for a functioning environment have a specific function in the chain of dynamic
interaction between environment and human beings (Figure 1.1). In fact, if the
quality of one component were affected, reduced or eliminated due to natural
phenomena or man-made actions or omissions, the remaining components
would not be able to perform their functions, thereby affecting interactions
within the system. Therefore, it is important to first characterize each of these
elements in order to understand their complex relationship and the impact that
the exploitation of natural resources may have on these components and their
interactions.

Figure A.1: Dynamic Interrelationship Between Environment an Human Well-Being
Source: Mc Neely and Mainka, Conservation for a New Era (2009) 17.

One crucial component of environment is ecosystems. They constitute the
dynamic interactions and interrelations between living (biotic) components -
microorganism, plants and animals - and non-living (abiotic) components and
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their environment.! This dynamic complex of living and non-living elements
functioning as a unit gives rise to the so-called ecosystems services which are the
entirety of conditions and processes that contribute to the regeneration of bi-
odiversity and the generation of goods and services which benefit life and the
development of human beings.” The Millennium Ecosystem Assessment clas-
sifies ecosystem services into four categories: supporting services, provisioning
services, regulating services and cultural services (Figure 1.2).

Ecosystem services

.. Regulatin
Provisioning g & Cultural
Benefits obtained from

Goods generated by regulation of ecosystems Spiritual and cognitive
ecosystems. componentsand their benefits
interactions

Supporting
Services obtained from long-term processes and necessary for the production of all
other ecosystem services

Figure A.2: Classification of Ecosystem Services
Source: Mc Neely and Mainka, Conservation for a New Era (2009) 17.

The first group of ecosystem services are supporting services. They are
services obtained from long-term processes which permit the generation and
regeneration of ecosystems required for the production of all other ecosystem
services. Examples of such services are primary production, production of at-
mospheric oxygen (through photosynthesis), soil formation and retention,
nutrient recycling, water recycling and the provisioning of habitats. For in-
stance, the production of food requires soil formation, nutrient and water re-
cycling.’ The second category encompasses provisioning services which are all
goods generated from ecosystems, including: food and fiber; fuel; genetic re-
sources; biochemicals, natural medicines and pharmaceuticals; ornamental

1 TUCN and others, World Conservation Strategy (1980) s 1, Par. 7; Joseph Alcamo and others,
Ecosystem Assessments and Human Well-Being: A Framework for Assessment (2003) 49; Birnie
and others, International law & Environment (2009) 58; McNeely and Mainka, Conservation
for a New Era (2009) 39

2 Daily, ‘Introduction: What are ecosystem services?’ in Daily (ed), Nature’s Services: Societal
Dependence On Natural Ecosystems (1st edition, Island Press 1997); Robert Constanza and
others, ‘The value of the world’s ecosystem services and natural capital’ (1997) vol 387 Nature
253-260, 253; McNeely and Mainka, Conservation for a New Era (2009) 39 - 40

3 Joseph Alcamo and others, Ecosystem Assessments and Human Well-Being: A Framework for
Assessment (2003) 59 -60; McNeely and Mainka, Conservation for a New Era (2009) 40
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resources; and fresh water.* The third group are the regulating services. They are
benefits derived from a range of factors and processes within the ecosystems
which adjust, control and manage ecosystems components and their inter-
actions. The modification of any factor or process involved in the regulation of
the ecosystem has a direct or indirect impact on the state and interaction of other
environmental media. For example, water regulation depends on land cover.
Indeed, the conversion of wetlands or the replacement of forests by croplands
can change the water storage potential of the system. Important regulating
services are: air quality maintenance, climate regulation, water regulation,
human disease control, erosion control, water purification and waste treatment,
biological control, pollination and storm protection.” Some services which can
be categorized either as supporting or regulating services. Soil retention and
formation, e. g. influence on the one side the water quality; on the other side, they
also indirectly benefit people through the supply of food.® Finally, the fourth
category deals with cultural services. These are non-material benefits that people
obtain from ecosystem in form of spiritual enrichment, cognitive development,
reflection, recreation and aesthetic experiences including: cultural diversity,
spiritual and religious values, knowledge systems, educational values, inspira-
tion, aesthetic values, social relations, sense of location, cultural heritage values,
recreation and ecotourism.’

A third element of the dynamic interrelationship between environment and
human beings is human well-being. It is made up of five linked components:
basic material needs for a good life including adequate livelihoods enough food
and access to goods; health, including having a healthy physical environment;
good social relations including social cohesion, respect, social recognition;
personal security, including the access to natural and other resources, rule of law,
safety of persons and possessions and living in an environment that is safe from
natural and man-made disasters; and the availability of freedom of choice®
These five dimensions interact in a complementary fashion to provide physical,
social, psychological and spiritual fulfilment. A positive or negative change in
one of the components often impacts on other components and on human
beings. The health component, e.g., is linked to a healthy physical environment;

4 Joseph Alcamo and others, Ecosystem Assessments and Human Well-Being: A Framework for
Assessment (2003) 56 - 57

5 Joseph Alcamo and others, Ecosystem Assessments and Human Well-Being: A Framework for
Assessment (2003) 57 - 58; McNeely and Mainka, Conservation for a New Era (2009) 41

6 McNeely and Mainka, Conservation for a New Era (2009) 41

7 Joseph Alcamo and others, Ecosystem Assessments and Human Well-Being: A Framework for
Assessment (2003) 58 - 59

8 Joseph Alcamo and others, Ecosystem Assessments and Human Well-Being: A Framework for
Assessment (2003) 74
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therefore, a polluted environment considerably reduces the availability and
quality of basic materials and as a consequence reduces people’s quality of life.
Furthermore, the five key components of human well-being are influenced by
two additional types of determinants which are expressed either in form of
commodity inputs, most of them provided by ecosystem services such as goods
and services, or in the form of mechanisms which provide conditions and access
to such inputs such as access to resources (Figure 1.3). Under certain circum-
stances, key components may be both constituents of and means to human well-
being. For example, health can be considered as a goal as well as the way to
achieve other important components.’

Figure A.3: Components and Determinants of Human Well-Being

Through several mechanisms and decision making-processes, man not only
impacts on issues relating to human well-being but also the environment. Socio-
economic factors, technological developments, policies, institutions and legal
instruments constitute some of the multiple mechanisms that have either a
negative or positive impact on the environment and people’s lives. Therefore,
appropriate instruments, functioning institutions as well as clear and enforce-
able rules created on the basis of transparency and participation, contribute to
the prevention of adverse consequences of environmental harms, to ensuring
polluters are held liable for any environmental damage caused and to respecting
human rights." In fact, well-defined property rights and transparent institu-
tional structures constitute the basis for a long-term protection of ecosystems
and their services, and for the realization of human rights. Furthermore, the
access to and the right to use natural resources and services within ecosystems
depend on the existence of institutions and on their degree of efficiency. Con-

9 Joseph Alcamo and others, Ecosystem Assessments and Human Well-Being: A Framework for
Assessment (2003) 73-74
10 Joseph Alcamo and others, Ecosystem Assessments and Human Well-Being: A Framework for
Assessment (2003) 81
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centration of power in a few hands and subsidies undermine the solidity of
bodies responsible for the distribution of goods and services.' According to the
Millennium Ecosystem Assessment, in order to ensure transparent and func-
tioning institutions as well as to enforce rights, the process of creating, revising
and modifying institutions and rules, requires the support of six basic elements
or ‘freedoms’, viz. participation, economic facilities, social opportunities,
transparency guaranties, ecological security'” and protective security.”” These
social, political, economical and ecological freedoms provide the structures that
allow a sustainable interaction between man and the environment.

Human activities give rise to environmental changes which in turn can have a
positive or negative effect on goods and services provided by ecosystems, as well
as on the development of human well-being. Ecosystem changes resulting from
processes of disruption, overexploitation, pollution and depletion, e.g. have a
significant impact on the availability and quality of goods and other services
important for human well-being (provisioning functions). Similarly, negative
changes in regulating functions on ecosystems such as water purification or the
stabilization of local or regional climate, affect substantial components of
human well-being and can result in human rights violations."* For example, the
human right of access to water and the human right to health can be jeopardized
by the impact of human actions or non-actions on the quantity and quality of
water or the purification cycle of this resource. These examples illustrate the
extreme symbiosis and interdependence between the environment and human
beings. Human well-being depends on the capacity of ecosystems. However,
human beings have at the same time the capacity to change environmental
conditions which can have serious repercussions on the environment and re-
generating capacity. In this context, the exploitation of natural resources for
energy production is one of the many factors with a direct or indirect impact on
ecological systems and the performance of human rights.

In a globalized world, energy constitutes an essential element for human
development and economic growth. Resources necessary for the generation of

11 Joseph Alcamo and others, Ecosystem Assessments and Human Well-Being: A Framework for
Assessment (2003) 82

12 According to the Millennium Ecosystem Assessment, ‘Ecological security’ is conceptualized
as ‘the minimum level of ecological stock, [...] defined by respective communities through
an open and participatory process, that is required to provide the supporting services
needed to ensure the sustainable flow of provisioning, regulating, and cultural ecosystem
services’ in Joseph Alcamo and others, Ecosystem Assessments and Human Well-Being: A
Framework for Assessment (2003) 83

13 Joseph Alcamo and others, Ecosystem Assessments and Human Well-Being: A Framework for
Assessment (2003) 82-83

14 Joseph Alcamo and others, Ecosystem Assessments and Human Well-Being: A Framework for
Assessment (2003) 76 -77
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energy are mainly raw materials, whether renewable or non-renewable, as well as
environmental media such as soil or water. To be useful to an economy, these
resources follow a conversion cycle. The first stage in this cycle is their ex-
traction. This process of gaining access to and extracting the resources varies
according to the type of energy that is to be generated with them. While the
generation of hydropower requires, for example, the construction of dams and
subsequent flooding of vast tracts of land, the generation of biofuels is based on
the cultivation of feedstock which mainly requires environmental media such as
water and soil. In the last sixty years, energy demand has constantly increased
due to factors such as population growth and economic development. Projec-
tions foresee that the consumption of energy is expected to grow by 56 percent
between 2010 and 2040." This growing energy demand has exerted significant
pressure on natural resource stocks as well as on the quality of the environment,
which in turn has had negative effects on the life and access to resources by
people living near the extraction areas. In this scenario, the interest, rights and
obligations of several stakeholders come into play.

The extraction of energy resources can lead to a conflict of interest between
states, transnational corporations, individuals and international organizations.
On the one hand, States have the responsibility to strengthen the economic
development of their citizens. Accordingly, energy resource-rich countries en-
courage the extraction of such resources to increase their revenue and cash flow.
For this purpose, States create adequate conditions to stimulate investment by
private corporations which have the know-how and technology to carry out
extraction operations. On the other hand, States have the international obliga-
tion to respect, protect and fulfill human rights. For its part, transnational
corporations are interested in investing in cost-effective projects with the aim to
increase their profits. To ensure their investment, transnational corporations
require States to protect their capital and know-how through the adoption of a
number of safeguards and mechanisms. International organizations also con-
stitute key stakeholders in extraction projects. In particular, financial interna-
tional institutions have established in their policies conditions under which a
project will be carried out in order to obtain funding. Other stakeholders in-
volved in the extraction of energy resources are individuals and vulnerable
groups whose rights can be compromised by extraction projects. People depend
on access to natural resources and on a healthy environment to develop their
social, political and economic lives. Unfortunately, the exercise of their rights
has been compromised by the impact of extraction operations on the environ-
ment. In this context, all stakeholders exercise a strong influence on environ-
mental conservation and the realization of human rights.

15 U.S. Energy Information Administration, International Energy Outlook 2013 (2013)
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Based on these considerations, this study will attempt to answer the question
whether there is a causal link between the realization of human rights and
conservation of the environment in the context of energy resource extraction.
Accordingly, the main objectives of the study are to demonstrate on the one hand
that the fulfilment of human rights strongly depends on the quality of the en-
vironment and on access to natural resources. On the other hand, it aims to show
that negative environmental effects arising from extraction operations jeop-
ardize this delicate relationship. For this purpose, the study will elucidate the
interaction between mechanisms developed within the framework of human
rights and international environmental law to ensure the protection of the en-
vironment and human rights from the negative effects of the extraction of re-
newable and non-renewable energy resources.

The hypotheses to be proven in this study are:

1) The quality of the environment and access to natural resources are a pre-
condition for the realization of human rights.

2) Extraction operations have a direct influence on the environment and eco-
logical interrelations. In other words, the extraction of energy resources
evidences a direct cause-and-effect relationship between human activities
and the environment.

3) The environmental impact from extraction operations affect the realization of
substantive rights such as the right to property, to respect for private life and
family and home, to life, to an adequate standard of living, to health and to
water.

4) Procedural rights created within the framework of international environ-
mental law constitute mechanisms which ensure that extraction projects in
the energy sector are developed in accordance with the rule of law, trans-
parency and a respect for human rights.

The relevance of the findings of the study is to achieve transparency in the cause-
effect relationship between environmental impacts arising from extraction op-
erations and the exercise of human rights as well as to make all stakeholders
involved in an extraction project aware of the tools and mechanisms to prevent
environmental damage and human rights violations in the energy sector.

For the development of this study, scientific legal methods were applied. Tools
used for the assessment of legal literature were, among others, methods of ap-
plying and interpreting provisions such as analogy and teleological reduction,
concretization of legal norms, and comparative methods. With regard to liter-
ature, the primary literature used in this study comes from international
agreements, covenants and declarations in the area of environmental law and
human rights. Important sources of this study were rulings by the Inter-
American and European Human Rights Courts and the African Commission on
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Human and Peoples Rights. These instances have dealt in several cases with the
consequences that the development of industrial and extraction activities has on
the effective realization of human rights. Therefore, such rulings were subject to
a comparative analysis in order to prove the dependency between the realization
of human rights and the environmental quality. In addition, reports of inter-
national organizations are incorporated as expert sources. With regard to sec-
ondary literature, the study draws on comments, manuals, legal journals,
monographs and dissertations.

This study covers three main issues. The first issue deals with the theoretical
framework within which the study is developed. Accordingly, Chapter B pays
attention to the definition, characteristics and classification of human rights and
to the legal nature of human rights obligations. The objectives of this analysis are
to draw up a definition of human rights which will guide this study, as well as to
demonstrate whether a healthy and clean environment is a precondition for the
realization of human rights. In addition, environment and conservation will be
the subject of an analysis in Chapter B. Here, it is important to define the term
environment and to determine the cause-and-effect relationship between
human activities and the environment. Relating to the second issue, the ex-
traction process of renewable and non-renewable energy resources and its im-
pacts on the environment will be elucidated. In Chapter C, special attention is
given to the concept of natural resources, the process of the extraction of energy
resources, the ownership of such resources and the regulation of energy gen-
eration. The aim of this analysis is to establish to what extent environmental
impacts arising from extraction operations affect the life and living conditions of
individuals and communities. In relation to the third issue, the link between the
conservation of the environment and the realization of human rights will be
analyzed. In Chapter D, substantive human rights and procedural environmental
rights will be explained in the light of the environmental impact caused by the
different extraction activities in the energy sector. This Chapter addresses those
human rights whose implementation depends on environmental protection such
as the right to adequate living standards, the right to health and the right to
water. Furthermore, the Chapter will deal with those human rights which have
served as a legal foundation for complaints before regional human rights courts
when the environmental impact caused by acts or omissions of a state has
resulted in human rights violations. This is the case with the right to life, the right
to respect private and family life and the right to property. On the other hand,
procedural rights - the right to participation, the right of access to justice and the
obligation to carry out Environmental Impact Assessments (EIAs) - will be
examined. These safeguards, created within international environmental law,
will be explained in the light of a human rights context when preventing and
avoiding environmental damage. To conclude this Chapter, the legal battle be-
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tween Texaco Oil - Chevron and Ecuadorian citizens will be elucidated. The
analysis of this case will be the basis for discussing the extent of corporate
responsibility and accountability of Transnational Corporations (TNCs) for
environmental damage and human right violations. Finally, conclusions and
recommendations will be given in Chapter E.


http://www.v-r.de/de

© V&R unipress GmbH, Gottingen



B. Legal Foundations of the Link Between Human Rights
and Conservation

This Chapter aims at determining the legal basis of the link between human
rights and the environment. In order to achieve this aim, the area of human
rights will be analyzed in the first part of the Section. This requires creating a
definition of human rights to guide the development of this investigation. Next,
it will be attempted to demonstrate that a healthy and clean environment is a
precondition for realizing civil and political rights as well as economic, social
and cultural rights. Additionally, the human rights foundations of this inves-
tigation will be laid by analyzing the sources of international law. In the second
part of the Section, the framework of international environmental law will be
addressed. For this purpose, the concept of environment and the elements that
create the interrelation between environment and human well-being will be
clearly defined after which the cause-and-effect relationship between human
activities and the environment will be looked at. This will be helpful in the next
stage of the investigation to illustrate how extractive activities affect the envi-
ronment and realization of human rights. Finally, a set of rules and principles of
international environmental law will be laid down.

I Human Rights in International Law
1. Objective

In the early stages of the development of a human rights protection system, the
international community established, as an essential goal of human rights, the
protection of human dignity from violations by state authorities.'® Afterwards,
this perspective which conceptualized human rights as a right to defend against
the state’s actions evolved into a new concept that goes beyond the exercise of

16 Cassese, International Law (2005) 397; Steiner, ‘International Protection of Human Rights’ in
Evans (ed), International Law (2006) 769
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‘pressure against states to stop their violations’ and rather aims at preventing
such violations in the first place."” So far, the international human rights pro-
tection system has counteracted the causes of violations by drawing the attention
of the states on the human rights situation through human rights monitoring
bodies or by prosecuting such states for breaches of human rights before in-
ternational tribunals. At the present time, the growing economic and political
interdependence of states in the era of globalization and the new threats for the
international community - global terrorism, scarcity of resources and an in-
creasing number of natural disasters — pose new challenges to the human rights
protection system. As a result, the new objective of human rights is to transform
the political, social and economic structures of the states. This can be achieved
by strengthening the participation of non-states, by holding them accountable
for human rights violations, by promoting interstate cooperation and by as-
suring compliance with national court rulings relating to human rights issues.'®

2. Definition

In the context of international law, the concept of human rights has so far never
been defined. However, several authors have attempted to provide a definition
from different perspectives. Kilin and Kiinzli, e.g., proposed a definition of
human rights by delineating six distinctive characteristics of human rights."
First, human rights allow right-holders to make claims against states for failing
in their duty to promote, protect and perform before international instances.
Second, the primary concept of human rights embodies the protection of in-
dividuals. Furthermore, during the process of developing human rights, this
protection has been extended to other subjects such as legal entities and mi-
norities. Third, human rights are basically invoked against states. States are
obliged to respect, protect and meet human rights. Therefore, when states do not
meet these obligations, they should be held accountable for their actions or
failures to act resulting in the violation of human rights. Fourth, human rights
are applicable both in times of peace and war. In case of a national emergency,
states may temporarily abrogate specific human rights under certain conditions
and circumstances previously defined by law. Fifth, human rights are interna-
tionally acknowledged and guaranteed. Regardless of the content or function of
human rights, this characteristic draws a distinction between human rights and

17 Nowak, Einfithrung in das internationale Menschenrechtssystem (2002) 39

18 Steiner, ‘International Protection of Human Rights’ in Evans (ed.), International Law (2006)
769

19 Kilin and Kiinzli, Universeller Menschenrechtsschutz (2008) 36 - 37
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constitutional or fundamental rights. Under international law, human rights
allow the beneficiary to claim his or her rights not only before a national court
but also before supranational bodies. Sixth, the cornerstone of human rights
protection is the acknowledgement by the states that human rights are necessary
to ensure the dignity and worth inherent in human beings. On the basis of these
characteristics, Kilin and Kiinzli defined human rights as internationally
guaranteed provisions which enable individuals to make claims against the state
in order to protect fundamental aspects of human beings and a person’s dignity
during both peace and war.”

Human rights can also be conceptualized from a descriptive, philosophical
and legal perspective. Novak proposes three definitions of human rights. The
first defines human rights as subjective rights that enable individuals to live
according to the principles of freedom, equality and human dignity. Another
concept stems from the classification of human rights. Accordingly, human
rights are the sum of all civil, political, economic, social, cultural and collective
rights anchored in international and regional instruments as well as in national
constitutions. From a legal and philosophical point of view, human rights con-
stitute a unique value system in international law which is universally recog-
nized and contains elements of liberalism, democracy, equality, ‘empowerment’,
participation, social justice, rule of law and ‘good governance’.*'

Another definition of human rights can be deduced from three pillars on
which the international human rights protection system rests. These primary
elements are: the recognition of individuals as partial subjects of international
law, the limitation of the absolute sovereignty of the state, and the contribution of
human rights to strengthening international relations. Following World War II,
the international community acknowledged the importance of protecting in-
dividuals from the intervention of state authority. As a consequence, individuals
acquired the status of partial subjects of international law. This in turn enabled
individuals to appeal to international or national instances when their rights
were violated by the state. This fundamental idea of human rights also underpins
the subsequent development of international relations. A human rights pro-
tection system ensures the fundamental interest of the international community
by establishing an objective order, the so-called order public. In this context,
human rights can be conceptualized as international rules which protect in-
dividuals from interference by states authorities with their rights and freedoms
within the framework of peaceful and friendly relations between states.”

20 Kilin and Kunzli, Universeller Menschenrechtsschutz (2008) 37

21 Nowak, Einfithrung in das internationale Menschenrechtssystem (2002) 13- 14

22 Herdegen, Volkerrecht (2009) 369 (1); Kélin and Kiinzli, Universeller Menschenrechtsschutz
(2008) 17-21
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As can be observed, the concept of human rights can be approached from a
number of different perspectives. In any event, the concept of human rights
employed in the development of this work is that human rights are international
rules which protect individuals from interference by the state and third parties
and cover fundamental aspects of people’s lives such as freedom, equality and
dignity.

3. Characteristics

Human rights can be characterized by two different approaches. The first cat-
egorization of human rights draws on the roots of the 1993 Vienna Declaration
and Action Programme. In the preamble of this international instrument, the
international community recognized ‘that all human rights derive from the
dignity and worth inherent in the human person’. On this basis, human rights
have been characterized as universal, indivisible and interdependent and in-
terrelated.” In fact, the 1945 Charter of the United Nations had previously laid
the foundations for the universality of human rights. Article 1 of the Charter
states that one of the purposes of the United Nations is to achieve ‘international
cooperation by promoting and encouraging respect for human rights and fun-
damental freedoms for all [...].” However, these attributes, in particular the
universality of human rights, have been sharply criticized. The background to
such criticism rests on the different approaches and interpretations of the
content of the rights. For instance, the meaning and content of certain rights
such as the non-discrimination principle, differ from Western to Middle Eastern
countries. Another hurdle for the recognition of a universal validity of human
rights is in limiting the application of human rights. In democratic states, for
example, the freedom of expression represents the cornerstone of the political
opinion-making process of the population and strengthens democratic values
and the rule of law. By contrast, socialist states limit this right through censure
mechanisms or the state’s control bodies. Finally, the role played by religious
and cultural conceptions of the population cannot be underestimated.* Beyond
the criticism, international human rights agreements have already identified
those universal rights which apply to all persons without time limit and among
changing economic, social and political scenarios under the umbrella of a cross-
cultural dialogue between societies.” These rights are among others the right to

23 UNGA, The 1993 Declaration and Programme of Action, Par. 5; Kélin and Kiinzli, Univer-
seller Menschenrechtsschutz (2008) 22

24 Kailin and Kiinzli, Universeller Menschenrechtsschutz (2008) 24

25 Weber, Menschenrechte (2004) 1
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