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v

In the last 20 years we have seen new and successful global efforts to criminalise 
genocide, war crimes and crimes against humanity, and to prosecute and punish 
those responsible. The establishment of the ad hoc international criminal tribu-
nals for the crimes committed in the former Yugoslavia and in Rwanda, and of the 
permanent International Criminal Court, is the most publicised outcome of these 
initiatives.

National courts are also beginning to exercise their universal jurisdiction over 
certain international crimes. The trial against a Rwandan national accused of par-
ticipation in the killing of thousands of Tutsis in Rwanda that has begun this year 
before the Frankfurt Superior Court is just one example of these efforts.

As important as the punishment of perpetrators is, the suffering incurred by the 
victims should not be forgotten. The proportion of civilian casualties of war as 
opposed to military casualties has increased dramatically, up to 90 % by the end of 
the twentieth century.1 At the end of 2010, the number of people forcibly uprooted 
by conflict and persecution worldwide stood at almost 34 million.2 Therefore, this 
conference couldn’t be timelier.

The welfare of crime victims is of special importance to the Ministry of Justice. 
Of course, I don’t want to confound the special situation of victims of war crimes 
with crime victims in general. But it nevertheless seems that this conference’s 
focus on victims of international crimes mirrors a growing interest in victims in 
national law.

Two of the upcoming panels will discuss the protection and participation of 
victims in criminal trials. Victim protection and victims’ participation have also 
been special concerns of German criminal procedure law in recent years. Various 
changes in statutory law have been enacted to protect victims from further harm in 
their role as witnesses and to strengthen their rights as active participants in crimi-
nal proceedings.

But these legal protections for victims are not enough. They must be accompanied 
by counseling and practical assistance. In the State of Hessen, the Ministry of Justice 

1  UNICEF, Impact of Armed Conflict on Children, 1996, MN 24.
2  Exactly 33.924.475—UNHCR, Global Trends Report 2010.
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supports a network of crime victims support associations. They support victims while 
reporting the crime, giving testimony in court, pursuing claims for compensation and 
dealing with the psychological repercussions of the crime.

While the situation of victims of gross violations of international human rights 
law and victims of other crimes obviously differs, they also confront legal systems 
with a host of similar questions. How can the courts investigate a case effectively, 
with the help of the victim’s testimony, while protecting the victim against further 
harm during the trial? How can victims become active participants in the proceed-
ings while also recognising the right of the defendant to a fair trial?

How can the worst crimes ever be remedied? These problems are magnified and 
multiplied when we are trying to deal with mass violations of human rights.

 Dr. Rudolf E. C. Kriszeleit
State Secretary

Hessian Ministry for Justice,  
Integration and European Affairs

Wiesbaden/Marburg
December 2012
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Since 1945 societies, but also the international community have developed different 
instruments to deal with massive past human rights abuses. Victims became signifi-
cant actors in those so-called transitional justice processes. On that background we 
decided to conceptualise a conference that brought together international scholars 
from different disciplines to discuss the situation of victims of serious human rights 
violations and to further enhance their role in transition processes. The primary 
motivation for organising such a conference was to establish an interdisciplinary 
approach, which has been lacking in academic discourse to date.

Both organising institutions, the Center for Conflict Studies (CCS) and 
International Research and Documentation Centre War Crimes Trials (ICWC), 
conducted research on transitional justice, international criminal justice and the 
role of victims over the last years. The conference on “Victims of International 
Crimes” took place from October 6th to 8th 2011 at the University of Marburg.

This would not have been possible at all without many helping hands. 
Particular thanks are due to Wolfgang Form, Iain Fraser, Albrecht Kirschner and 
Daniela Ziegler who have contributed substantially to the success of the confer-
ence through their considerable dedication, expertise and creativity. Our thank 
goes in particular to Franziska Kowalski and Sebastian Kluckow who not only did 
tremendous work in organising the conference, but also were, together with Jana 
Groth, highly committed in assisting us to edit this volume.

Likewise, we are immensely grateful to Philip van Tongeren and Marjolijn 
Bastiaans at T.M.C. Asser Press for publishing this book.

Finally, we wish to thank the German Science Foundation (DFG) and the 
Foundation Remembrance, Responsibility and Future (EVZ) for sponsoring the 
conference and giving us the opportunity to bring together such a great variety of 
internationally renowned researchers and practitioners.

Marburg, December 2012	 Thorsten Bonacker
Christoph Safferling
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1

1.1 � Preliminary Remarks

Over a long period of time, victims and survivors of mass atrocities have not 
been in the focus of processes dealing with the past. Since the mid-1980 and 
especially over the last fifteen  years there has been a notable global shift in 
regard to the relevance and participation of victims in national transitional justice 
processes. A greater recognition of victims’ rights on the international level is 
observable, also referred to as the “humanization of international law”.1 In 2005, 
the United Nations General Assembly adopted the Resolution on Basic 
Principles and Guidelines on the Right to a Remedy and Reparation for Victims 
of Gross Violations of International Human Rights Law and Serious Violations of 
International Humanitarian Law that notes in its preamble “that victims should 
be treated with compassion and respect for their dignity, have their right to access 
to justice and redress mechanisms fully respected, and that the establishment, 
strengthening and expansion of national funds for compensation to victims 
should be encouraged, together with the expeditious development of appropriate 
rights and remedies for victims”.2 This is the strongest statement the United 
Nations (UN) ever made on victims’ rights in the context of international crimes 

1  Meron 2006.
2  United Nations 2005.
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and could be viewed as part of the last stage of the “justice cascade”3 that now 
includes victims in international criminal law and especially in transitional jus-
tice processes.

As the resolution states the UN had developed several international instruments 
to provide victims’ rights, like for instance Article 8 of the Universal Declaration 
of Human Rights, Article 2 of the International Covenant on Civil and Political 
Rights, Article 6 of the International Convention on the Elimination of All Forms 
of Racial Discrimination, Article 14 of the Convention against Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment, Article 39 of the 
Convention on the Rights of the Child, and of course the Articles 68 and 75 of the 
Rome Statute of the International Criminal Court.

Twenty years before the UN decided on the Basic Principles and Guidelines on 
the Right to a Remedy and Reparation for Victims of Gross Violations of 
International Human Rights Law and Serious Violations of International 
Humanitarian Law it adopted the Declaration of Basic Principles of Justice for 
Victims of Crime and Abuse of Power that deals with individual victims of crimes 
in the context of national criminal law. At the end of the 1990s, victims’ rights 
groups and the epistemic community of victimology began to expand the defini-
tion of victims in national law to international crimes.4 That finally led to the reso-
lution in 2005. Regarding this evolution of victims’ rights one may speak of 
victims’ rights as an international norm or at least as an international standard 
that obviously had and still has an impact on both the role of victims in interna-
tional criminal law and especially in the procedural rights of victims of interna-
tional crimes and the way victims are included in transitional justice approaches in 
postwar or postauthoritarian societies. In this volume we discuss these impacts, 
but also the several steps of a more victim centred way of dealing with past atroci-
ties especially in international criminal law.

One great advantage of criminal proceedings dealing with international crimes 
is that they reduce the question of collective guilt to that of individual accountabil-
ity on the side of the perpetrator. Mirroring that, victims usually are perceived as 
individuals that were harmed by individual perpetrators. In the context of macro-
criminality the situation seems to be more complex. An international crime is usu-
ally characterised by a multitude of individual victims, who often do not even see 
themselves as victims but would call themselves “survivors”, because they want to 
avoid the passive notion of the term “victim”.5 In some crimes, for example the 
crime of genocide, the perpetrator does not only aim at harming one or several 
individuals, his act is also directed towards an entire ethnic, racial, religious, or 
national group. The victim of an international crime thus carries an obvious collec-
tive aspect. Whereas the consequences of victimisation on the collective as such 

3  Sikkink 2011.
4  Letschert 2010.
5  Bouris 2007.
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remain widely unclear, any integration of victims in the prosecution of interna-
tional crimes has to cope with the issue of quantity in order to keep the process 
manageable. Nonetheless, international crimes, in particular with a view to this 
collective aspect, carry with them the need to deal with the past of conflicting 
groups not individuals. Transitional justice is therefore not satisfied by simply 
punishing the perpetrator; rather the victims’ interests and perspectives need to be 
addressed and structured. Whereas at the UN ad hoc tribunals for the former 
Yugoslavia and for Rwanda the issue of victims has been brought to attention 
rather lately in the context of outreach and the question of acceptance of the trials 
in the societies concerned, the International Criminal Court (ICC) foresees a new 
and progressive victim participation scheme.

From a victim’s point of view international criminal law is from its outset more 
than just a general tool of prevention. It is also supposed to document the suffer-
ing of victims and include them in the hearings. The latter is particularly men-
tioned in the Rome Statute and was practiced in the first trial against Thomas 
Lubanga. 123 victims participated in the proceeding and shared their experiences 
and opinions with the Court. The ICC assigns the victims with an important role 
at all stages of the proceedings. Besides the possibility to eventually obtain com-
pensation they are further given the option to choose their own counsel. The Rules 
of Procedure of the ICC provide the victims with the opportunity to make an 
opening and final statement and to ask for permission to intervene in the proceed-
ing e.g. through questions during witness hearings.6 The participation of victims 
in criminal trials has been recognised as an elementary victims’ right, not only by 
the ICC but also by other international and regional human rights bodies such as 
the European Court of Human Rights and the Inter-American Court of Human 
Rights. “In many parts of the world surviving victims already are participating in 
criminal trials or are promoting reforms to increase their standing to do so”.7 
Aldana-Pindell identifies an evolving universality of victims’ rights in criminal tri-
als dealing with cases of violence supported or carried out by states. The interna-
tional criminal law has established the inclusion of victims in the Rome Statute 
which provides a Victims and Witnesses Unit and points out that “the Unit shall 
include staff with expertise in trauma, including trauma related to crimes of sexual 
violence”.8 Furthermore, victims have the opportunity to participate in the pro-
ceedings. Article 68 (3) manifests this right:

Where the personal interests of the victims are affected, the Court shall permit their views 
and concerns to be presented and considered at stages of the proceedings determined to be 
appropriate by the Court and in a manner which is not prejudicial to or inconsistent with 
the rights of the accused and a fair and impartial trial. Such views and concerns may be 

6  McKay 2008.
7  Aldana-Pindell 2004, p. 686.
8  Rome Statute, Article 43 (6); see ICC 2002b, p. 24.
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presented by the legal representatives of the victims where the Court considers it appropri-
ate, in accordance with the Rules of Procedure and Evidence.

Independent from the difficulties of victims’ inclusion in criminal law proceed-
ings regarding for instance the rights of the accused,9 it can be noted that the ICC 
as well as the Extraordinary Chambers in the Courts of Cambodia (ECCC) have 
developed several instruments to involve victims in the processing of international 
crimes. Besides the Victims and Witnesses Unit of the ICC and the Victims Unit of 
the ECCC, outreach programs have been developed which inform and advise vic-
tims, often in cooperation with NGOs. At the same time, victims’ lawyers are 
assigned with the task to present the victims’ point of view in the proceedings. As 
a result of this global development the victim is now not only regarded as an indi-
vidual whose rights and integrity have been violated but also as someone who has 
special rights due to the victim status itself. In recent years and as a result of the 
diffusion of victims’ rights as an international norm these rights have been increas-
ingly implemented by states and in international law.10

International criminal law also plays a crucial role in the discourse on transi-
tional justice and victim participation. At its broadest, transitional justice “involves 
anything that a society devises to deal with a legacy of conflict and/or widespread 
human rights violations, from changes in criminal codes to those in high school 
textbooks, from creation of memorials, museums and days of mourning, to police 
and court reform, to tackling the distributional inequities that underlie conflict”.11 
Reconstructing the historical development of the concept of transitional justice, 
Teitel distinguishes three phases demonstrating the focus shift from perpetrators to 
victims.12 According to Teitel, the origins of modern transitional justice can be 
traced back to the First World War but are usually associated with the post-war his-
tory starting at 1945, especially with the Nuremberg Trials. The transitions from 
dictatorships to democracies in the mid-1980s mark the beginning of the second 
phase starting in Latin America, particularly Chile and Argentina, followed by the 
revolutions in Eastern Europe. In the still ongoing third phase internationalised tran-
sitional justice processes in the aftermath of civil wars and genocides are at the cen-
tre of attention, e.g. Sierra Leone, Rwanda, and Cambodia. The Nuremberg Trials 
are characterised by the effort to design a normative framework for a legal criminal 
prosecution and a criminal procedural law guaranteeing a fair trial. In contrast, the 
second and third phase have produced transitional justice mechanisms more aimed 
at the victims’ needs, but also at national reconciliation.

The Nuremberg Trials, as well as the Tokyo Tribunal tried to identify individual 
responsibility of international crimes, thus their focus was on the perpetrators.13 

9  Safferling 2003.
10  Letschert and Groenhuijsen 2011.
11  Roht-Arriaza 2006, p. 2.
12  Teitel 2003.
13  Ainley 2008.
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Even in their function as witnesses, victims played a minor role. This started to 
change during the second phase, namely the democratic transitions in Latin 
America, South Africa and Eastern Europe. Approaches of restorative justice, 
especially Truth and Reconciliation Commissions in Chile and Argentina and later 
on in South Africa, were at the centre of attention during this second phase. The 
main objectives of restorative justice are on the one hand reconciliation between 
victims and actors and on the other hand truth-seeking, mostly achieved by public 
victims’ testimonies. The participation of victims and the dialogue between perpe-
trators and victims has therefore become an important instrument of transitional 
justice. The perpetrator-orientation during the first phase becomes a victim-orien-
tation during the second phase.

In the third phase, Truth and Reconciliation Commissions again play a major 
role in transitional justice processes after civil wars and genocides. Moreover, they 
are now being complemented by international criminal trials in the form of tribu-
nals established by the UN Security Council, e.g. the International Tribunal for 
the former Yugoslavia (ICTY), the International Criminal Tribunal for Rwanda 
(ICTR), or hybrid courts such as those of Sierra Leone and Cambodia. Other 
important contributions were the founding and first legal prosecutions of the ICC, 
which can be seen as a consequence of the Nuremberg Trials and as important 
milestones for International Criminal Law manifesting the principle of respon-
sibility for mass atrocities. In particular, strong criticism of the non-involvement 
of the victims and the local population in international criminal trials, both in the 
Yugoslavia and Rwanda Tribunals, has led to the focus on inclusion of victims and 
locals into the transitional justice processes, also to increase the legitimacy of the 
legal proceedings.

Hitherto criminal trials had been perceived as a mechanism of social control pri-
marily aimed at marginalisation of the perpetrators, but from then on they aimed at a 
stronger and more active role of the victims. This idea was mainly manifested in the 
ICC Statute and practiced for the first time by the ECCC. The establishment of the 
ICC was also an important step for the international anchoring of the victims’ right 
to reparations. This right, a common norm in national civil law which was applied to 
states only hesitantly, is now part of International Criminal Law.14 The Basic 
Principles and Guidelines of the Right to a Remedy and Reparation for Victims of 
Gross Violations of International Human Rights Law and Serious Violations of 
International Humanitarian Law further define the Right to Reparation. In sum, the 
historical development of transitional justice shows a clear shift from the perpetra-
tor-orientation and the identification of their responsibility for international crimes to 
the victim-orientation and their increased involvement in criminal proceedings as 
well as different mechanisms of restorative justice.

After focussing on individual accountability and different instruments of transi-
tional justice as well as on the dilemma of peace versus justice and the limits of 

14  Tomuschat 2009.
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legalistic approaches for national reconciliation, the research on transitional justice 
processes now also takes the victim as an individual and collective actor of transi-
tional justice into account. So far, the victims’ perception and judgement of transi-
tional justice mechanisms,15 negative consequences of transitional justice for 
victims,16 collective mobilisation as well as instrumentalisation of victims,17 and 
the construction of a victims’ agency18 are studied in more detail. Regarding the 
role of victims in international criminal law as a key element of transitional justice 
a controversial discussion on the possibilities and difficulties of victim participa-
tion in international criminal proceedings is going on.19 Another debate stresses 
the limits of global transitional justice for victims’ needs and the frictions and 
dilemmas of global justice.20

Taking these findings and debates on, this volume deals with the complex role 
victims are playing in transitional justice processes with a special focus on judi-
cial or quasi-judicial instruments like criminal law or truth and reconciliation com-
missions. The overall aim thereby is to initiate and strengthen the interdisciplinary 
dialog on victims of international crimes. The volume brings together experts from 
different disciplines working on transitional justice and victims’ rights. Over the 
last years, especially in peace and conflict studies, political science, and sociol-
ogy, we can find an increasing interest in studying transitional justice processes 
and international criminal law in general and the role of victims in particular.

On the other hand criminal law traditionally focused more on perpetra-
tors than on victims and treated victims in an abstract and individualised way. 
Criminological research has also been concentrated on the perpetrator, questioning 
the factors responsible for delinquency recidivism and resilience. Victimological 
research is a rather recent phenomenon, both in the national and international con-
text. But like in social science research also in criminal law and criminology the 
victim became more and more the focus of research mirroring the development of 
victims’ rights as an international norm. Bringing both streams of research on vic-
tims of international crimes together the volume shows first, that victims do play 
a more important role in transitional justice and international criminal law and 
that the increasing participation of victims in transitional justice and criminal pro-
ceedings seems to be due to the international evolution and distribution of victim 
rights. Second, the volume also discusses the multiple consequences this increas-
ing inclusion of victims has, for instance concerning the concept of trials, the need 
of victims, and the reconciliation of former conflict parties.

15  Pham et al. 2009; Mallinder 2008; Bloomfield et al. 2003.
16  Madlingozi 2010.
17  Smyth 2003; Williams 2008.
18  Fassin and Rechtman 2009; Bonacker 2012; Bonacker et al. 2011.
19  Baumgartner 2008; Safferling 2010; Henham 2004; Glasius 2009.
20  Hinton 2011.


