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Introduction

The Conservative Response 
to Progressivism

Myth and Reality

Johnathan O’Neill and Joseph Postell

Today more scholars than ever appreciate how fundamentally the Pro-
gressives of the early twentieth century rejected the American found-

ing and how their academic heirs controlled interpretation of the period 
for decades thereafter.1 The typical academic story about Progressivism 
had only contempt for those who criticized or opposed it. Resistance was 
nothing more than small- minded selfishness dressed up as principle or 
science: the rule of laissez- faire and social Darwinism. The constitutional 
jurisprudence of the Supreme Court prior to the New Deal was alleged 
to be an expression of these evils. This claim was clear enough in the dis-
senting opinion of Justice Oliver Wendell Holmes Jr. in the famous case of 
Lochner v. New York (1905), which overturned a state maximum hours law. 
Holmes chided the majority that “the 14th Amendment does not enact 
Mr. Herbert Spencer’s Social Statics.”2

Before Lochner, and even more so afterward, it was common for the 
American left to attack the court, judicial review, and the Constitution 
itself as mere tools of the rich.3 During the Progressive era these attacks 
were unrelenting, from the historian Charles Beard’s caricature of the 
Founders as self- interested hacks, to recurrent proposals for the abolition 
of judicial review or the rejection of particular judicial decisions by popu-
lar vote.4 Once much of the Progressive vision was realized in the New 
Deal, generations of Americans were taught that opponents of the modern 
liberal program were shills for vicious corporations, heartless laissez- faire 
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fundamentalists, and social Darwinists who cruelly ground the face of the 
poor. In almost any major work of constitutional history from the 1930s 
through the 1980s one could find an expression of this basic view: Loch-
ner exemplified the pre– New Deal Court’s adoption of “laissez faire- social 
Darwinism.”5

To the extent that scholars accepted this characterization, they were 
coopted or cabined by the Progressive scholarly defense of the Progres-
sive project. Moreover, those who sympathized with conservatism were 
not immune from the Progressive historiographical orthodoxy. Clinton 
Rossiter’s Conservatism in America (1955), long the standard work on the 
subject, insisted on the “depth of laissez- faire conservative devotion on 
the Supreme Court.” The “intellectual climate of the age was profoundly 
materialistic,” he said, and those who “advertised the beauties of laissez- 
faire conservatism were all disciples of Herbert Spencer.”6 It is a political art 
to discredit and villainize one’s opponents, with the authority of scholar-
ship too, and the Progressives were quite successful at it.

But for some time now revisionists have been arguing that the Supreme 
Court of the so- called Lochner era actually was not beholden to social Dar-
winism or laissez- faire fundamentalism. Rather, it was committed to the 
Constitution as a set of organizing forms and principles that established 
limited government under the rule of law. As officials who were created 
under the authority of the Constitution, the justices treated it as the basis 
and boundary of what they could do. Accordingly, it was a key tenet of their 
jurisprudence that legislation must have a truly public purpose. It must not 
be what they termed “class” or “special” legislation, in which the power 
of government was exercised for the benefit of one group at the expense of 
another. Additionally, the court rejected legislation that violated the per-
sonal or contractual rights of individuals.7 Each of these jurisprudential 
themes was informed by the traditional American doctrine of natural 
rights, which held that by nature all people had rights that no government 
could legitimately violate. In sum, then, revisionists argue that judges of 
this period did not “read into the Constitution their own probusiness, anti-
labor biases, [rather] they were faithful, heroically so, to the reigning con-
stitutional ideology of limited government and state neutrality.”8

Understood in this way, this jurisprudence rested on principled bases 
that long preceded social Darwinism.9 It was defending the established 
meaning of the Constitution, not engaging in a jurisprudential ruse to 
enforce a new social theory. Moreover, because the court often upheld gov-
ernment regulations based on its view of the Constitution, it never came 
near laissez- faire orthodoxy, as was long ago noted by the historian Charles 
Warren (who was a constitutional conservative and a Democrat).10
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As a result of the now quite large body of revisionist scholarship, it is fair 
to say that there has been a major shift in the interpretation of the consti-
tutional history of the early twentieth century. Many scholars now con-
clude that the Supreme Court jurisprudence of the period was wrongly and 
tendentiously characterized by Progressives and those they influenced to 
better advance and solidify the Progressive political program. In fact, the 
court’s jurisprudence was derived from a deeply rooted and long- established 
understanding of the Constitution. This convincing and now widely 
accepted reevaluation has prompted this volume’s inquiry into the role of 
constitutional ideas in the broader conservative response to Progressivism.

At a basic but crucial level, constitutional conservatives opposed the Pro-
gressive claim that the nation’s challenges were so severe that they required 
fundamental alteration or abandonment of the constitutional system. At a 
more abstract level, the conservative defense of constitutional forms, prin-
ciples, and processes rejected the antinomian impulse in Progressivism, 
which stemmed from its belief in unlimited “improvement” or “develop-
ment.” Progressives often said that the laws and institutions of the past 
had been transcended and now could be abandoned. The constraints and 
limitations the Constitution imposed were outmoded or caused unwanted 
delay in in the realization of Progressive goals. Hence, as we shall see in 
this volume, the era’s conservatives often recurred to the American found-
ing to defend restraint, limitation, the rule of law, and legal- constitutional 
formalism. This core attribute of the era’s constitutional conservatism is 
well illustrated by a statement William Howard Taft made during one of 
the major episodes of his presidency, his removal of Gifford Pinchot as 
chief forester. Pinchot had been running roughshod through the Interior 
Department, and quite likely breaking the law, in pursuit of Theodore Roo-
sevelt’s program of conservation of natural resources. Exasperated with the 
Progressive tendency to treat the rule of law as an exhausted concept, Taft 
wrote to a correspondent that “we have a government of limited power 
under the Constitution, and we have to work out our problems on the basis 
of law. Now if that is reactionary, then I am a reactionary.” He concluded 
in this letter that it was “a very dangerous method of upholding reform 
to violate the law in so doing; even on the ground of high moral prin-
ciple, or of saving the public.”11 Of course, in extremis, violating the law 
might be necessary to save the republic. But Taft was rejecting the Progres-
sive impulse, in everyday politics, to trample laws and institutions because 
the Progressives were so sure of what was good for other people. He thus 
expressed the conservatives’ belief that the American Constitution merited 
preservation precisely because its institutions aimed to limit and constrain 
the actions of government (even in pursuit of policies that he supported, 
as he did the general program of conservation).
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Another key tenet of the conservative position was that “progress” did 
not lay in abandonment of America’s natural rights tradition. One illustra-
tion of this view was Elihu Root’s opening speech at the New York State 
constitutional convention of 1915. He knew that the convention would 
contemplate a variety of reforms, some of which he favored, but he insisted 
that “we have in America [an] unchanging guide in the political philoso-
phy” of natural rights announced in the Declaration of Independence. It 
was “a distinct denial and reversal” of any philosophy that “begins with the 
state as the basis of civil society, and derives the rights of the individual 
only as a member of the state.” On the contrary, “the rights of the individ-
ual citizen to life, to liberty, to the pursuit of happiness, are held by indefea-
sible title. He cannot rightfully be deprived of those rights by legislatures 
or executives or majorities or armies.”12 Here we see that constitutional 
conservatism lay in articulating the principles of the American founding in 
response to the statist and collectivist orientation of Progressivism. As this 
volume will show, this approach characterized the conservative response to 
Progressivism across a variety of areas. Conservatives were convinced that 
American constitutionalism had accounted for and built around certain 
political truths, human liberty chief among them, and that therefore it was 
worth preserving.

This devotion to the theory of natural rights protected through a con-
stitutional system was a critical component of the conservatism of the 
Progressive era. It is this devotion, we allege, that is central to constitu-
tional conservatism. The topics and figures addressed in the chapters of 
this volume illustrate the centrality of constitutional conservatism— and 
not social Darwinism or crass individualism— to the conservative response 
to early- twentieth- century Progressives.

Johnathan O’Neill’s opening chapter introduces us to several different 
types of responses to Progressivism that can be called (in some sense) con-
servative. O’Neill examines the responses offered by Burkean traditional-
ism, Southern Agrarianism, and libertarianism and demonstrates that 
each response is based on principles outside of American constitutional-
ism. This fact, he argues, has limited their appeal as well as their effective-
ness. O’Neill then turns to an often- neglected group of conservatives that 
rejected Progressivism based on principles of American constitutionalism. 
In their writings on the American Constitution, these conservatives met the 
challenge of Progressivism head on by arguing from first principles found 
in the American constitutional order. Their call to restore America’s first 
principles, O’Neill concludes, illustrates a strand of constitutional conser-
vatism that offers the most powerful critique of American Progressivism.

David Bernstein outlines in careful detail the origins of the myth— 
advanced by Progressive historiography for generations— that the Supreme 
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Court during the Progressive era engaged in unrestrained judicial activism, 
based on a reactionary philosophy that favored the rich over the poor, cor-
porations over workers, and rigid legal concepts over pragmatic decision 
making. He debunks this myth by tracing the true origins of the idea of 
“liberty of contract” as it emerged in the court’s substantive due process 
jurisprudence. The court merely insisted on the proposition that there 
were inherent limits on government and that these limits were necessary to 
preserve fundamental rights that preexist government. Importantly, Ber-
nstein notes that the idea of fundamental natural rights connected to due 
process can be found in cases and arguments prior to the Civil War and 
that the arguments were often employed to advance antislavery ends. Thus 
Bernstein illustrates the long- standing precedent for a jurisprudence that 
protects fundamental natural rights, and cautions contemporary conser-
vatives that the impulse to denounce “judicial activism” itself stems from 
the Progressive historiography surrounding the Lochner era.

Sidney Milkis examines the political thought and action of William 
Howard Taft and considers whether Taft offered coherent conservative 
principles in the face of his Progressive challengers. Taft faced a radical 
set of proposals advanced by Theodore Roosevelt in the 1912 election 
and assumed the burden of defending constitutional sobriety in the face 
of Roosevelt’s radicalism. Milkis shows that while Taft thought of himself 
as a certain kind of Progressive— namely, someone who agreed with the 
need for government to take a more active approach in economic regula-
tion due to new circumstances— he was more fundamentally a constitu-
tional conservative who believed that economic regulation could coexist 
with constitutional forms and limited government. Thus Taft’s political 
thought and action can be revisited and studied profitably by those who 
want to defend constitutional conservatism and the rule of law in con-
temporary politics.

Focusing on lesser- known but important figures in the 1912 election— 
Elihu Root and Henry Cabot Lodge— William Schambra offers a force-
ful thesis: the Republicans who conspired to deny Theodore Roosevelt 
the party’s presidential nomination in 1912 preserved the Constitution so 
that it can still stand as a bulwark against radical and pernicious political 
experiments. Had Root and Lodge not sacrificed the party’s prospects in 
1912 for the sake of opposing Roosevelt, Schambra argues, today’s Consti-
tution would no longer be a foundation for republican self- government. 
Schambra offers Lodge and Root as thoughtful conservatives worthy of 
serious study and emulation. They accepted— even embraced— national 
regulation of the economy, but they refused to countenance Theodore 
Roosevelt’s radical scheme for a “pure democracy” that would circumvent 
the framers’ wise constitutional restraints.
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John Grant and Taylor Reveley focus on issues of foreign policy con-
fronted by the constitutional conservatives of the period. John Grant 
examines closely the conduct and arguments of William Howard Taft with 
regard to the United States’ policy in the Philippines. He ultimately con-
cludes that Taft did not follow the Founders’ approach to foreign policy 
consistently. Yet of the conservatives of the Progressive Era, in his analysis, 
Taft came closest to adopting the framers’ social compact theory in con-
sidering the United States’ role in the world. Since the idea of the social 
compact presupposes that individuals have natural rights based on their 
equality, it also requires that each independent nation is entitled to a sep-
arate and equal right to govern itself. The principle of equality requires 
that each nation must respect the sovereignty and independence of other 
nations. Taft did not wholly accept the arguments of many Progressive 
internationalists that America had the right and the duty to “civilize” the 
less- developed nations of the world by assuming the responsibility of rul-
ing them. His belief in the idea of natural rights, possessed by Americans 
and non- Americans alike, guided his efforts to bring the Philippines to 
self- governance. While Grant acknowledges that Taft did not perfectly fol-
low the framers’ approach to foreign policy, he argues that Taft’s partial 
dedication to that approach restrained him from advocating tyrannical 
rule over other nations.

Taylor Reveley offers a careful exploration of the controversy surround-
ing the League of Nations as well as its unfortunate demise. Reveley con-
trasts the foundational principles of the League of Nations and the United 
Nations that eventually replaced it. The league represented the classical 
roots of Western Civilization and the attempt on behalf of the West to pre-
serve its classical roots. The leaders of the era (including such diverse fig-
ures as Taft, Theodore Roosevelt, and Woodrow Wilson) were concerned 
about the future of Western Civilization and America’s role in preserving it. 
They feared the chaos that would ensue if the civilized nations of the world 
refused to band together in the wake of World War I. Sadly, he argues, the 
failure of the League of Nations practically ensured the demise of this clas-
sical civilization. In the 1930s the coherence of the West dissolved, and the 
United Nations represented a very different basis for international orga-
nization. Instead of cooperation by nations bound together by a shared 
civilization, the United Nations operated as (in Reveley’s words) “a refuge 
from the state of nature,” a deal among diffident nations whose systems 
were fundamentally at odds. Reveley’s treatment of the League of Nations 
counters the pervasive view that it was simply a failed precursor to the 
United Nations and also illustrates why many conservatives— including 
Taft and Lodge— were essentially in favor of it without abandoning their 
conservative principles.
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The book concludes with three chapters on the political thought of 
prominent political figures during this period. Joseph Postell argues that 
Calvin Coolidge offers the most thoughtful and comprehensive elucida-
tion of the first principles of the founding as a response to Progressivism. 
While Coolidge is revered by many conservatives because of the economic 
policies he pursued as president— including massive reductions in mar-
ginal tax rates, significant federal spending cuts, and limits on federal 
regulation— Postell argues that the depth of Coolidge’s political ideas is 
what distinguishes him as the most thoughtful and successful conserva-
tive president of the twentieth century. Coolidge’s speeches reveal his keen 
understanding of the principles of the founding and his uncanny ability 
to explain those principles in commonsense but inspiring rhetoric. Postell 
attempts to provide a thorough treatment of Coolidge’s political thought 
through a careful examination of these speeches and in doing so to recom-
mend Coolidge as a model for contemporary conservatives.

James Stoner considers the political and legal thought of Charles Evans 
Hughes, a prominent figure during the Progressive era who served as gov-
ernor of New York, secretary of state, and ultimately chief justice of the 
Supreme Court. Stoner’s objective is to explain how Hughes managed to 
balance the need for law to adapt to new circumstances with the impera-
tive to preserve traditional American constitutionalism. Hughes described 
himself both as a progressive and as a conservative, a fact that baffles con-
temporary analysts. But Hughes attempted to reconcile these two impulses 
by insisting that while changed circumstances call for changes in laws, 
American legal principles ought to be unchanging and stable. Hughes helps 
illustrate this distinction between changing one’s policies due to changed 
circumstances and changing one’s principles— a distinction that is infre-
quently understood in the midst of today’s political contests.

Finally, David Davenport and Gordon Lloyd explain the “two faces” of 
Herbert Hoover’s constitutional conservatism— which exhibit, they argue, 
two distinct faces of conservatism itself. Davenport and Lloyd argue that 
during the first phase of his career, spanning the 1920s and ending with the 
election of Franklin Roosevelt in 1932, Hoover favored progress but was not 
a Progressive. He believed in “constructive government,” which was based 
on finding the proper mode of relation between the federal government and 
the private sector. This proper mode of relation, Hoover believed, was not 
based on command- and- control regulation but on conferences of industry 
and government officials seeking collaboration. These conferences would 
advance standardization and efficiency in new industries, rather than gov-
ernment control. Certainly Hoover’s approach was not based on laissez- 
faire, but in Hoover’s mind government could assume this role without 
crossing the line into oppression of business by government. Yet during the 
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second phase of Hoover’s career, Davenport and Lloyd note, he became a 
full- throated constitutional conservative, horrified by the threat to liberty 
presented by FDR’s “New Deal.” In fact, they argue, Hoover became the 
most prolific and vocal critic of FDR’s attempt to establish what Hoover 
saw as European collectivism in America. This phase of Hoover’s career, 
in which he recurred to the Declaration of Independence and the Bill of 
Rights in order to save the constitutional system itself, is often overlooked 
by contemporary conservatives. Davenport and Lloyd attempt to clear up 
prevalent misconceptions about Hoover’s record and to illustrate how 
Hoover’s philosophy of “constructive government” can be reconciled with 
the idea of constitutional conservatism.

Thus a common thread runs through the various chapters in this book: in 
seeking to confront the most pressing practical issues of the period, constitu-
tional conservatives did not retreat to social Darwinism, radical individual-
ism, or any of the other dogmas with which they are so frequently identified. 
Nor was their loyalty to the constitutional principles of the founding an 
unthinking exercise or an ungrounded impulse. The leading figures of this 
period understood those principles and why they were defensible. In mount-
ing their defense they established the foundations of a particularly American 
conservatism, which adhered to the principles of the founding not simply 
because they were traditional but also because they were rationally defensible.

Certainly one objective of this volume is to shed new light on the Pro-
gressive era in American politics. Yet, in attempting to illustrate the con-
tours of this constitutional conservatism, of course, our goal is not merely 
to reexamine political controversies that are generations old. Our aim is also 
to illustrate the ongoing relevance of constitutional conservatism in think-
ing about contemporary political issues. There is, we believe, much that 
today’s conservatives can learn from a careful study of these constitutional 
conservatives. A few of these lessons are worth briefly noting.

First, the conservatives of this period willingly accepted the legitimacy 
of regulation and offered alternatives to progressivism that did not seek the 
entire elimination of the state. After all, most of them were Republicans, 
which meant that their roots lay in the Whig and Federalist parties. They 
were part of the tradition stretching back to Alexander Hamilton, Henry 
Clay, and John Quincy Adams. In other words, these conservatives were 
faithful to the “Whiggish” tradition in American politics that allowed for 
positive exercise of government power, so long as it remained within the 
bounds of the constitutional system and did not infringe on natural rights 
of citizens. They believed that an industrial society could be governed by 
regulations and remain faithful to constitutional principles.

A second lesson that can be gleaned from these constitutional conserva-
tives is the importance of preserving the structural features of American 



THE CONSERVATIVE RESPONSE TO PROGRESSIVISM   9

constitutionalism. In the minds of these conservatives, the right policies 
would flow naturally from the right institutional principles. The preserva-
tion of American constitutionalism, rather than specific policy outcomes, 
was their first priority. Furthermore, they were unwilling to sacrifice their 
constitutional principles for the sake of specific policies. The necessity to 
preserve limited government under the rule of law was more important 
than any immediate policy goal.

Finally, today’s conservatives can learn from the fundamental foreign 
policy challenges faced by the constitutional conservatives discussed in this 
volume. Many observers have noted that today’s conservatives are deeply 
fractured when it comes to the purposes of American foreign policy and 
the means that can be employed in pursuit of those purposes. While it 
is difficult to discern a coherent set of principles that constitutional con-
servatives employed in foreign policy during the Progressive era, certain 
features of their approach emerge in the chapters of this volume. They 
were neither isolationists nor Wilsonian internationalists. Many of them 
explicitly opposed the League of Nations on the grounds that it would sac-
rifice American sovereignty. However, they believed in international law, 
international order, and the creation of institutions that would enforce the 
norms of international law for the sake of promoting peace to the extent 
possible. The struggles of these constitutional conservatives to formulate 
foreign policy principles in the new circumstances of modern warfare are 
worth examining for those who seek coherent principles to address today’s 
foreign policy dilemmas.

This volume was conceived with the hope that a serious treatment of 
these prominent figures in the early years of American conservatism would 
assist in the rediscovery of the principles for which they stood, as well as 
the renewal of their ideals in public discourse. In the Epilogue, Charles R. 
Kesler engages the conservatism analyzed in this volume and considers 
its relationship to American politics and American conservatism as they 
have developed since the Progressive era. Perhaps it is not overly optimistic 
to hope that reintroducing these ideas would elevate the political discus-
sion and induce us to reconsider how these principles might be applied in 
present- day affairs. To assist in these ends would serve as a worthy dedica-
tion to those constitutional conservatives who tried to preserve the bless-
ings of constitutional government in a modern age.

We are grateful to The Heritage Foundation and Matthew Spalding, 
David Azerrad, and Julia Shaw for organizing the initial conference upon 
which several chapters of this book are based. For permission to reprint 
some material that appears in Chapter 1 we are thankful to Oxford Uni-
versity Press. A different portion of Chapter 1 originally appeared at http:// 
www .heritage .org. We are also thankful to the University of Chicago Press 
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for permission to reprint material in Chapter 2. Portions of Chapter 4 
appeared originally in National Affairs and at http:// www .heritage .org.
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Constitutional Conservatism 
during Progressive Era

The National Association for Constitutional 
Government and The Constitutional Review

Johnathan O’Neill

Electoral defeats and long- standing differences of principle have sep-
arated the strands of conservatism held together for so long by the 

leadership of William F. Buckley and Ronald Reagan. Libertarians, who 
place their conception of liberty and individual choice above all else, have 
gained adherents due to dissatisfaction with the steadily increasing power 
of modern government. Traditionalist conservatism’s emphasis on virtue 
and moral restraint, sometimes rooted in religion, distances it from the 
moral relativist orientation typical of libertarianism. The neoconservative 
understanding of human nature and dedication to an activist foreign pol-
icy, both built on a version of American exceptionalism, are often rejected 
by both libertarians and traditionalists.

Today these schools of contemporary conservatism usually think that 
there is more to be gained by supporting the Constitution than by attack-
ing it, although they were more critical of it in earlier times. Consequently, 
another era of practical accord might be encouraged by a politics of con-
stitutional preservation and defense.1 Regardless of the ultimate principles 
and immediate aims of the various strands of conservatism, defense of the 
Constitution benefits all conservatives more than contemporary liberals or 
progressives, who would more likely prefer to abandon it.

How might politics look if conservatism oriented itself around pres-
ervation of the Constitution? We can gain historical perspective on this 
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question by considering how various kinds of conservatives responded 
when Progressivism challenged the established constitutional order in the 
early twentieth century.

Progressivism was an intellectual and political reform movement that 
aimed to alter the American constitutional system.2 At the deepest level, 
as expressed especially in the thought of Woodrow Wilson and Herbert 
Croly, Progressives aimed to refound America based on the managerial– 
administrative political philosophy of the European state. Consequently, 
Progressives typically rejected the foundational American principles of nat-
ural rights and limited government for their own understanding of “prog-
ress,” defined as governmental experts’ management of social and economic 
change toward an evermore just and statist future.3

Progressives called for more activist regulatory power in the federal 
government via administrative bureaucracies and more direct democratic 
control of political decision making to wrest it from the supposedly cor-
rupt hands of big business and the party system. They were confident that 
they knew the direction of history and could tutor and direct Americans 
in what was required to be in harmony with it, so they zealously attacked 
or redefined aspects of constitutionalism that they regarded as outmoded 
or simply false. Accordingly, local self- government, protected by federal-
ism, was an obstacle to be overcome, as was the Supreme Court’s resistance 
to many of Progressives’ desired regulations. The president would become 
the representative of a properly instructed public opinion and then would 
oversee the bureaucracy that would affect the will of the masses.

As this description suggests, in many respects, Progressives created the 
world we now inhabit, and the modern liberal incarnation of Progressiv-
ism remains very much with us. Those who would resist the further imple-
mentation of the Progressive vision would do well to study the arguments 
and limitations of those who first opposed it. It is in this spirit that we will 
examine the critical responses to Progressivism by three prominent kinds 
of conservatism, including Burkean traditionalism, Southern Agrarianism, 
and libertarianism. In the early twentieth century, these types of conser-
vatism had more of a strained, ambiguous, or hostile relationship to the 
American constitutional order than do some of their current exponents. 
Their principles, though considered and sometimes profound, limited 
their commitment to American constitutionalism, thereby preventing a 
stronger and more coherent conservative response to Progressivism. These 
conservatives’ insufficient attachment to the Constitution, at the time 
when it most needed thoughtful defenders, should serve as a warning to 
today’s conservatives.

After considering these three types of responses, we will examine a 
now- neglected group of conservatives who also rejected Progressivism but 
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did so precisely by rededicating themselves to American constitutional-
ism. Many people in this group were loosely affiliated with a now nearly 
forgotten organization called the National Association for Constitutional 
Government, as well as its journal, The Constitutional Review, which was 
published from 1917 to 1929. As I have described elsewhere, they under-
stood Progressivism’s challenge to the constitutional order and met it with 
arguments derived from the principles of the American regime. They 
defended individual liberty based on natural rights, federalism as the divi-
sion of authority and responsibility between levels of government, an inde-
pendent judiciary dedicated to the rule of law but not somehow above the 
Constitution, and a presidency constrained by other governmental institu-
tions rather than by mere public opinion.4 In this chapter I will emphasize 
something at once more cultural and philosophical, though less precise— 
constitutional conservatives met Progressivism with precisely the respect-
ful attachment to the Constitution that was lacking in the other types of 
conservatism. They saw Progressivism as a dangerously shortsighted fall-
ing away from the tried and true, and they thought that renewed education 
in America’s first principles was essential to combat it.

Conservatives Alienated from American Constitutionalism

Humanism and the Limits of Burkean Conservatism

In the 1920s, Irving Babbitt (1865– 1933), a professor at Harvard Univer-
sity, led a movement of conservative cultural criticism known as human-
ism. Sustained by Babbitt’s influential writing and his popularity as a 
university instructor, humanism rejected the wooly headed utopianism 
and crude self- indulgence that it saw as degrading modern culture, espe-
cially literature.

Humanism steadily gained adherents among conservatives, and Bab-
bitt remains an abiding referent for traditionalists who cast a wary eye on 
American culture. His deepest intellectual loyalty was to Edmund Burke, 
whose thought informed Babbitt’s brief but pointed attack on Progressiv-
ism. Though Babbitt was not primarily a political thinker, his Democracy 
and Leadership (1924) is a fine example of a Burkean approach to the polit-
ical and constitutional questions of the day.

In this book, Babbitt condemned Progressives’ confiscatory reform 
schemes and defended the absolute necessity of property rights for any 
decent society (though always remaining critical of crude materialism). He 
praised the Supreme Court as the institutional embodiment of the prin-
cipled restraint central to his thought. He also cautioned against increased 
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presidential power, ridiculed Prohibition as a characteristic modern intru-
sion on liberty, and warned that the Progressives’ zeal for direct democracy 
was profoundly dangerous to republican government. Moreover, Babbitt 
valorized Washington and Lincoln as paragons of principled leadership 
who knew that ethical restraint was needed if democracy was to endure.

In the teeth of Progressivism, then, Babbitt’s deep learning generated a 
kind of constitutional conservatism, yet his Burkean orientation ultimately 
distanced him from America’s foundational principles. Babbitt held that on 
one side of man’s dual nature stood insatiable appetite and passion, and 
on the other side stood moral self- restraint and willed moderation that 
constituted the “inner check” or “veto power” on the former.5 He deployed 
this dualism, which he knew had a long history in Western thought, as a 
powerful critique of democratic culture, materialism, and politics. Draw-
ing somewhat on Aristotle and more on Burke, Babbitt argued that only an 
aristocracy could orient society toward ethical standards and self- restraint, 
thereby moderating the selfishness, vulgarity, and redistributionist med-
dling loosed by modern mass democracy.

But his Burkean distaste for democracy distanced him from the natural 
rights and popular sovereignty principles announced in the Declaration 
of Independence and sustained by the constitutional order. Focused on 
ethical standards and self- restraint, Babbitt saw in Locke and in Jefferson’s 
Declaration only the assertion of “abstract rights” shorn of duties and thus 
the inevitable modern slide into vulgarity and petty self- interest. “The lib-
erty of the Jeffersonian,” he wrote, “makes against ethical union like every 
liberty that rests on the assertion of abstract rights.” With more than an 
echo of Burke, Babbitt too quickly conflated the French and American 
Revolutions, dismissing the “supposed rights of man” as serving only the 
destructive leveling of democracy.6

Babbitt hoped that aristocratic leadership and ethical standards could 
be revived, but this was a hope against what he viewed as the low and irre-
deemably appetitive character of American principles. Consequently, his 
conservatism backed into a defense of important aspects of the constitu-
tional order yet rejected its foundation in the early modern liberal theory 
of natural rights, popular sovereignty, and social contract.

Babbitt denied himself recourse to America’s foundational ideas just at 
the time the Progressives were severely undermining them. This limitation 
was encapsulated in his juxtaposition of antebellum abolitionists’ appeal to 
natural rights (and that of Lincoln, one might add) with the states’ rights 
claims of Calhounite fire- eaters. He said both sides took equally “extremist” 
positions. So “the whole question of union, instead of being settled on ethi-
cal lines, had to be submitted to the arbitrament of force.”7 But Babbitt’s 
form of conservatism, as has been noted, “could not determine whether 
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some rights supercede some duties; his argument gives the impression that 
a stable social order is all- important, even though it mean some men and 
women live enslaved.”8

After the New Deal victory, some Burkean traditionalists reconsidered 
whether their position might form a closer attachment to the American 
founding than Babbitt had managed in the Progressive era. Russell Kirk, 
the Burkean giant of post– New Deal conservatism so influenced by Bab-
bitt, initiated this shift by lauding the Constitution as a conservative bul-
wark for the American Revolution’s vindication of traditional English 
liberties— but not of natural rights.9

Kirk keenly appreciated that American conservatism depended on the 
achievements of Western civilization, and that the Americans would be aided 
and sustained by recovering this broader historical context. Yet Kirk and 
Burkean conservatism more generally were never fully reconciled to the idea 
of natural rights and persisted in viewing America as a somewhat disappoint-
ing offshoot of English civilization. Engagement with this set of problems, 
inherited from Babbitt, gradually helped form major fault lines among tra-
ditionalism and other strands of post– New Deal conservatism as they related 
themselves to America’s principles and Constitution.

The Limits of Southern Agrarian Conservatism

Another significant strand of conservatism in the early twentieth century 
was Southern Agrarianism, whose founding manifesto was an essay col-
lection published in 1930 entitled I’ll Take My Stand. Southern Agrarians’ 
basic claim was that the South was a culturally distinct section, based on 
agriculture, which must be liberated from the alleged domination of the 
mercantile, industrial, and crudely materialist North.

As a group, Agrarians were devoted to individual liberty, local self- 
government, and Southern culture. They typically argued that the real rea-
son for the Civil War was the North’s oppression of the South, not slavery’s 
offense to natural rights. Over time, this separation from the American 
idea of natural rights, and from the Constitution, increased as advocates 
of “states’ rights,” influenced by the Agrarians, defended secession and the 
Confederacy.

Frank L. Owsley (1890– 1956) was an original Agrarian and influen-
tial historian who taught at Vanderbilt University and the University of 
Alabama. He influenced M. E. Bradford, a major figure in post– New Deal 
Southern Agrarianism, who wrote that Owsley articulated the movement’s 
combination of libertarian localism and communitarian traditionalism 
“better than the rest” of its early figures.10



18   JOHNATHAN O’NEILL

While Agrarianism did not arise in direct response to Progressivism, sev-
eral of its principles opposed the collectivist and regulatory tendencies of 
Progressivism and the New Deal. Ultimately, though, Owsley’s conception 
of sectionalism, skillfully elaborated from the famed historian Frederick 
Jackson Turner, outweighed all else in his thought. It fostered his acceptance 
of the quasi- Marxist analysis of the Progressive historian Charles Beard, 
which led Owsley to view the Constitution as just one more tool of the 
Northern mercantile elite.11 Accordingly, the New Deal ultimately revealed 
how tenuous Owsley’s connection to the Constitution was and hence the 
limitations of Agrarianism as a rejoinder to the Progressive program.

Simply put, Owsley’s sectional, Agrarian loyalties trumped constitu-
tional principles. Indeed, he regarded even states’ rights as something of 
a shibboleth: Antebellum Southerners, he argued, used it tactically as a 
defense of their section against the North more than they regarded it as 
a foundational constitutional principle. Likewise, fixation on states’ rights 
undermined the shared Southern identity and unity necessary for the 
South to have won the Civil War.

So, in the Progressive and New Deal periods, when Northerners appealed 
to states’ rights or federalism against centralizing statism, Owsley could not 
take them seriously. Tutored by Beard’s view of the Constitution, he saw 
in such appeals only the obfuscation of corporate greed so that the North 
could continue to dominate the South. Moreover, when the early New Deal 
undertook some agrarian land reform and threatened Northern industrial 
elites, Owsley welcomed the increased federal power and called for more of 
it in order to revive the Agrarians’ yeoman farmer ideal.

Just how fundamentally Owsley set Southern sectionalism over the Con-
stitution was evident in “The Pillars of Agrarianism,” an essay published in 
1935. Since the “United States is less a nation than an empire made up 
of a congeries of regions marked off by geographic, climatic, and racial 
characteristics,” the South would never be treated fairly under current gov-
erning arrangements. What was needed was “a new constitutional deal” 
that accounted for the conflicting regional interests and mores. Owsley 
then sketched a “new set- up [for] the federal government” that would have 
utterly redefined the constitutional order in keeping with his regionalism 
and Agrarianism.12 For Owsley, the New Deal was to be used on behalf of 
the South, not resisted on behalf of the Constitution.

Even so, the Jeffersonian in Owsley could never quite abandon the 
American idea of natural rights as the basis for individual liberty and lim-
ited, responsible government. He defended natural rights before the New 
Deal and continued to do so afterward. But he also vehemently denied 
that natural rights had any bearing on the issues of slavery and the Civil 
War, and his racism obviated any suggestion that natural rights might 



CONSTITUTIONAL CONSERVATISM DURING PROGRESSIVE ERA   19

underlie a just approach to American race relations. Nor did he recognize 
any tension between his defense of natural rights and his emphasis on 
regional economic competition and class struggle as the driving forces in 
American history.

Given such large inconsistencies, most post– New Deal Southern Agrar-
ians opted for a more Burkean traditionalist conservatism that openly 
rejected natural rights.13 Thus, despite Owsley’s proffered loyalty to Ameri-
ca’s founding doctrine, his primary devotion to Southern regionalism pre-
vented a strong defense of American constitutionalism amid the challenges 
of Progressivism and the New Deal. When post– New Deal Southern Agrar-
ianism altogether abandoned natural rights, its connection to American 
constitutionalism became even more doubtful than it had been for Owsley.

The Limits of Libertarianism

Modern libertarianism, with its defense of individual liberty above all else, 
formed in direct response to the increase in centralized regulatory govern-
ment under Progressivism and the New Deal. One of its leading lights was 
Albert Jay Nock (1870– 1945), a journalist and author. Variously a minister, 
professor, and full- time writer, from the late 1910s until his death, Nock 
published in the most important magazines of his era. With erudition 
and wit, he railed against the growth and centralization of state power, 
bureaucratization, and corrupt legislation that was beholden to private 
interests (including those of big business). Murray Rothbard, a major fig-
ure in the post– New Deal libertarian movement, wrote that “more than 
any other person [Nock] supplied twentieth- century libertarianism with 
a positive, systematic theory.”14 Nock’s antistatist critique remains influen-
tial, despite his unsavory Darwinian and anti- Semitic leanings in his final 
embittered years.

In his journal The Freeman (1920– 24) and the elaboration of its per-
spective in Our Enemy, the State (1935), Nock described himself as a “phil-
osophical anarchist.” He tolerated only a severely constricted role for state 
authority— a radical version of the classical liberal or libertarian position. 
While “government” had always existed in some form to manage the con-
cerns natural to any community, brigands founded the “state” in conquest 
and confiscation to seize the land and exploit the production of others. 
In essence, the state was a criminal enterprise— the “political means” for 
expropriation from honest folk who made their living by productive “eco-
nomic” means.

Nock applied these ideas to American constitutionalism. Although 
he eschewed Charles Beard’s socialism, Nock built explicitly on Beard’s 
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quasi- Marxist claim that the motor of history was conflict between 
economic classes. Beard’s supposed revelation of the Constitution as a 
coup d’état on behalf of property interests proved that Nock’s own view 
applied to America— that it was no different from any other inherently 
exploitative state.15

Unsurprisingly, then, and despite his zeal for human liberty, Nock did 
not think much of the Constitution and had little patience with any claim 
of a principled politics in defense of it. Early in his career, he observed that 
The Freeman was “never very strong for the Constitution . . . We sometimes 
think that it is the appointed function of the United States to clear the 
way for a regime of philosophical anarchism elsewhere in the world.”16 The 
doctrines of natural rights and popular sovereignty that were announced 
in the Declaration of Independence quickly came to justify merely “an 
unlimited economic pseudo- individualism on the part of the State’s ben-
eficiaries,” who served themselves while only appearing to act in the name 
of the public.17

Equally fundamental, Nock denied the possibility of politics as clas-
sically understood. What masqueraded as principled deliberation about 
common things only obscured the battle for control of the state. America’s 
republican, representative politics derived from natural rights and popu-
lar sovereignty was “futile.” “Our nominally republican system is actually 
built on an imperial model, with our professional politicians standing in 
the place of the praetorian guards; they meet from time to time, decide 
what can be ‘got away with,’ and how, and who is to do it; and the elec-
torate votes according to their prescriptions.”18 Indeed, Lincoln’s “‘of the 
people, by the people, for the people’ was probably the most effective single 
stroke of propaganda ever made in behalf of republican State prestige.”19 
Especially fraudulent was any politics “put on show as ‘constitutional prin-
ciples.’” Such Constitution talk was only “an elaborate system of fetiches,” 
so much “sophistry” and “agonized fustian” that hid the “only actual prin-
ciple of party action— the principle of keeping open the channels of access 
to the political means.”20

Thus as Progressivism lurched toward the New Deal, Nock con-
demned American government along with all other government. The 
stinging critique of statism drawn from his libertarian and sometimes 
anarchist views alienated him as much from American constitutionalism 
as it did from everything else. In short, for Nock, the American Consti-
tution was itself a reflection of the exploitation common to all political 
societies; thus it could not provide a suitable alternative to Progressivism 
and the New Deal. Whether libertarianism could be reconciled to Ameri-
can constitutionalism would eventually become an important question 
for post– New Deal conservatives.
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Constitutional Conservatives in the Progressive Era

Another group of conservatives did offer informed and forthright resis-
tance to Progressivism based on explication and affirmation of American 
constitutionalism. Many of these intellectuals, scholars, and politicians 
were involved with the National Association for Constitutional Govern-
ment (NACG) or published in its journal The Constitutional Review. Theirs 
was a thorough constitutional conservatism, which abjured the reserva-
tions or fixed aversions evident in Babbitt, Owsley, and Nock, and in them 
we have a historical example of how such a program might proceed.

In 1913, David Jayne Hill, a former ambassador to Germany and for-
mer university president, proposed the NACG in a galvanizing article 
that attacked socialism, Progressivism, and proposals for constitutional 
change that had circulated in the election of 1912.21 The organization 
was founded that year with Hill as its president and included, among its 
honorary members, Elihu Root, an influential former secretary of state, 
secretary of war, and senator. In 1917, the NACG began publishing The 
Constitutional Review, which ran through 1929 and included work by 
Chief Justice William Howard Taft; former senator and soon- to- be jus-
tice George Sutherland; Galliard Hunt, the biographer and editor of the 
papers of James Madison; Max Farrand, the compiler of The Records of the 
Federal Convention of 1787; and Nicholas Murray Butler, the president of 
Columbia University. The Review was edited by Henry Campbell Black, an 
established legal writer most widely known for Black’s Law Dictionary, who 
contributed detailed editorials to most issues. After Black’s death in March 
1927, the Review’s editorial board included Charles Warren, the leading 
constitutional historian of the era, and James M. Beck, a former solicitor 
general, a former congressman from Pennsylvania, and a noted author. The 
publication never boasted a large circulation, but NACG, the Review, and 
a few other like- minded public figures articulated an informed constitu-
tional conservatism throughout the 1920s. They expressed themselves not 
only in the statesmanlike idiom of constitutional principle but also in more 
popularly accessible and persuasive writing and speech.

For most of the twentieth century, it was nearly impossible to under-
stand these thinkers as they understood themselves because Progressiv-
ism so dominated the scholarly literature. In the academic accounts of 
this period, conservatives were successfully portrayed as opposed to all 
change— little more than “laissez- faire” apologists for corporate power 
who were transfixed by social Darwinism. To be sure, one need not search 
far in the Review for defenses of private property, capitalism, and limited 
government.22 After all, these were under severe attack, and it is unsurpris-
ing to see defense of the “commercial republic” that America had always 
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been. There is now a substantial body of revisionist scholarship on Supreme 
Court jurisprudence that undermines the Progressive view and makes pos-
sible a better understanding of the era’s constitutional conservatism.23

Revisionists have argued that the justices of the late nineteenth and early 
twentieth centuries actually took the law seriously as a conceptual system 
and did not simply read their preferences into it. The core tenets of the 
court’s jurisprudence were rooted firmly in American constitutionalism 
and were manifested in its insistence that legislation must have a truly pub-
lic purpose— there could be no “class” or “partial” legislation for the benefit 
of one group at the expense of another, nor could legislation violate the per-
sonal or contractual rights of individuals.24 The revisionist interpretation 
has gained influence because it shows how the era’s jurisprudence was prin-
cipled, and therefore that its practitioners were not “shills for Carnegie.”25

A recent study by Mark Warren Bailey provides an important addi-
tional perspective on the conservative intellectual response to Progressiv-
ism. Bailey argues that the court’s jurisprudence built on and reinforced 
a religiously informed conception of a morally ordered world. His work 
examines the substance of the moral philosophy taught to most Supreme 
Court justices and to most educated Americans before the onset of the 
Progressive educational theories derived from John Dewey and pragma-
tism. The older education aimed primarily to transmit a “Classical and 
Christian heritage deemed to be true and useful,”26 conveying both ancient 
conceptions of virtue and a generalized Protestantism. It commenced from 
a teleological proof of God and culminated in an ethics that emphasized 
prudence and responsibility, primarily by synthesizing the Christian doc-
trine of sin with the faculty psychology of the moderate Enlightenment. 
Students were taught that humans were created as free and rational beings 
capable of understanding the order of nature and governing their pas-
sions and appetites. Bailey quite properly refers to the result as a “moral 
individualist” or “ethical libertarian” disposition of mind and character.27 
Those so educated regarded individuals as responsible for their actions 
in a world where moral duties could be rationally discerned. Reward or 
punishment came in this life and the next, and proper conduct could be 
expected to yield prosperity and happiness. And proper conduct, above 
all else, required that the passions and appetites be restrained by reason 
and morality.28 This education saw American constitutionalism as worthy 
of maintenance because it was in accord with man’s dual nature (passion 
combined with reason and the capacity for moral restraint), as evidenced 
by its establishment of limited government and the additional safeguards 
of the separation of powers and judicial review.29

Within this jurisprudential and intellectual setting, Progressivism 
appeared to constitutional conservatives as an unrealistic and somewhat 


