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Preface

The proclamation of an emergency can be a legitimate constitutional method to take
effective measures for safeguarding the interests of the society in times of grave crises.
However, the extraordinary powers concerning emergency should be exercised in a
manner that does not undermine a nation’s commitment to democratic values, such
as maintaining the rule of law and safeguarding the fundamental human rights. The
COVID-19 pandemic posed unprecedented threats to the lives and health of indi-
viduals. However, since the constitutions of South Asian nations do not permit the
proclamation of an emergency on health grounds, executives of these nations were
constrained to rely, among other things, on ordinary legislation to tide over the threats
posed by the pandemic. Although these statutes entrust the executive with extensive
emergency powers, they do not simultaneously subject the exercise of such powers to
areliable system of checks and balances. Consequently, the exercise of these powers
during the pandemic had a profoundly adverse impact on the fundamental human
rights of individuals. This was consistent with the general tendency demonstrated by
succeeding generations of executives in the South Asian nations to use emergency
situations as the convenient means for imposing long-lasting limitations on the rights
of individuals. Since no systematic and structured research has so far been carried
out evaluating the invocation of emergency measures in the South Asian nations to
respond to the threats posed by the COVID-19 pandemic and their adverse impact
on the human rights of individuals, this research will enhance knowledge by identi-
fying the flaws, deficiencies and lacunae of the framework relied on to articulate the
response to the pandemic. Consequently, based on these findings, recommendations
will be put forward to rectify these defects from comparative law and normative
perspectives. The outcome of this book will establish the best means for preventing
undue intrusion on the fundamental human rights of individuals during grave crises,
such as the COVID-19 pandemic.

Melbourne, Australia M. Ehteshamul Bari
Kharagpur, India Uday Shankar
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Chapter 1 ®)
Human Rights in South Asia During Gzt
the COVID-19 Pandemic: An Overview

M. Ehteshamul Bari and Uday Shankar

1.1 Introduction

Human rights are the ‘inviolable and inalienable’ moral rights which all individuals
are entitled to enjoy by virtue of their membership of the human family.! In light
of the fundamental interests protected by human rights, such as the interests of
individuals in enjoying physical and bodily integrity, and their interest in enjoying
freedom from discrimination on the basis of certain characteristics, such as race,
sex, religion, and ethnicity, it is a common feature of most modern democracies to
safeguard their enjoyment by means of constitutionally entrenched bills of rights.
The objective underlying the enumeration of human rights in a constitution was
eloquently articulated by Justice Hidayatullah of the Indian Supreme Court in IC
Golak Nath and others v the State of the Punjab and another?: ‘declarations of the
Fundamental Rights of the Citizens are the inalienable rights of the people ... [The]
constitution enables an individual to oppose successfully the whole community and
the state and claim his rights’.

Notwithstanding the objective underlying the incorporation of a justiciable list of
rights in the constitution, extraordinary threats—such as war, external aggression, or
deadly pandemics—which pose a grave threat to the life of the nation and its inhabi-
tants may necessitate the imposition of restrictions on such rights. For permitting the
unconstrained enjoyment of certain human rights, such as those relating to liberty and

! Bari (2017), p. 64.
2[1967] 2 SCR 762.
3 Ibid. [867].
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movement, may impede a government’s efforts to contain the grave threats posed to
the life of the nation. However, the restrictions imposed on the liberties of individuals
must be proportional to the emergency facing the nation both as a ‘matter of degree
and duration’.*

The World Health Organization declared ‘coronavirus disease’ (COVID-19) as a
pandemic on 12 March 2020. This ‘once-in-a-lifetime’ pandemic has so far infected
more than 775 million people around the world and caused the death of 7 million
individuals.’ In an effort to contain the threats posed to the lives of individuals
during the pandemic, governments around the world resorted to emergency powers
to, among other things, order the closure of businesses, impose travel restrictions,
mandate the isolation of individuals infected with the virus, and require individuals
who had been ‘exposed to the virus’ to be quarantined.® Thus, the measures taken
by governments around the world to deal with the threats posed by COVID-19 had a
profoundly adverse impact on the life and livelihood of individuals. However, resort
to these measures was justified as being necessary for maintenance of public health
and for saving lives. It should be stressed here that in order to alleviate some of the
constraints imposed by the measures adopted by governments to tackle COVID-19,
governments around the world made available various support packages, including
financial and mental support services, to impacted individuals.

Although the constitutions of certain nations authorise the executive to proclaim an
emergency to tide over the threats posed by natural catastrophes, such as pandemics,
the Constitutions of South Asian nations do not contain any such authorisation. The
absence of a power under the constitutional framework of South Asian nations to
declare an emergency on health grounds, however, did not prevent the governments of
these nations to resort to emergency measures to deal with the COVID-19 pandemic.
To this end, the governments relied on ordinances and colonial-era legislation. The
emergency measures adversely affected not only the civil and political rights of
individuals but also their socio-economic rights. However, this book will shed light
on the fact that the South Asian governments did not introduce extensive support
packages to alleviate the sufferings of their people. Rather, the failure of govern-
ments to adequately deal with the discriminatory impact of the measures taken to
deal with the pandemic only reinforced the economic inequality prevalent in these
nations. Furthermore, this book will make it manifestly evident that the pandemic was
conveniently used by governments of some of the South Asian nations to arbitrarily
dispense with the civil and political rights of individuals.

In this chapter, first, the nature of health emergencies and the safeguards that are
considered imperative for preventing the use of such emergencies to unduly infringe
the fundamental human rights of individuals will be briefly discussed. Second, an
attempt will be made to examine the legal framework under which nations around
the world articulated their response to the pandemic. The objective of this analysis is
to provide an insight into the shortcomings of the approach undertaken by the South

4 Bari (2017), p. 69.
5 World Health Organisation (2023), https://covid19.who.int.
6 Pugh (2020), p. 2.


https://covid19.who.int

1 Human Rights in South Asia During the COVID-19 Pandemic ... 3

Asian nations to deal with the threats posed by the pandemic. Third, the objectives
of this book will be discussed. Finally, an outline of the chapters which will make
up this book will be provided.

1.2 Health Emergencies and the Safeguards Necessary
to Prevent the Misuse of Such an Emergency
to Dispense with the Fundamental Human Rights

While historically the notion of emergency declarations has generally been confined
to security-oriented matters, the severity of the threats posed by natural catastrophes,
which ‘adversely affect the lives, health, and private property of the inhabitants of a
nation or any part thereof and put the public infrastructure at risk’,” in recent times
have also necessitated the proclamation of an emergency. Natural catastrophes or
disasters warranting a declaration of emergency have been broadly defined to include
pandemics, ‘famines, tornadoes, typhoons, cyclones, avalanches, volcanic eruptions,
drought and fire’, ‘in which the day-to-day patterns of life are—in many instances—
suddenly disrupted and people are plunged into helplessness and suffering and, as a
result, need protection, clothing, shelter, medical and social care, and other necessities
of life.”® The objective underlying the invocation of such an emergency is to facilitate
the expansion of ‘the state’s ability to free up funds and cut through bureaucratic
red tape to expedite and dispatch resources and emergency personnel to emergency
areas’.’

While an emergency declared on health grounds, for instance, may necessitate the
imposition of restrictions on the human rights of individuals to enable the government
to prevent the spread of an infectious disease, such restrictions must be subjected to
the governance of two substantive principles—the principles of non-derogation and
proportionality—which are considered the cornerstone of the international human
rights norms developed in 1950s and 1960s.!° The principle of non-derogation stipu-
lates that there are certain rights, such as the right to life'!; the right not to be subjected

7 Bari (2017), pp. 148—149.

8 The League of Red Cross Societies (1976), p. 13.

9 Ibid.

10 The European Convention for the Protection of Human Rights and Fundamental Freedoms
(ECHR) 1950, the International Covenant on Civil and Political Rights (ICCPR) 1966 and the
American Convention on Human Rights (ACHR) 1969.

11 European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR),
opened for signature 4 November 1950, 213 UNTS 222 (entered into force on 3 September 1953),
Art 2; International Covenant on Civil and Political Rights (ICCPR), opened for signature on 16
December 1966,999 UNTS 171 (entered into force on 23 March 1976), Art 6; American Convention
on Human Rights (ACHR), opened for signature on 22 November 1969, 1144 UNTS 123 (entered
into force on 18 July 1978), Art 4.
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to torture, cruel, and degrading treatment'?; the right to freedom from slavery”; and
the right to protection from retroactive laws,'* which ‘express fundamental value for
human beings’ and as such should not be susceptible to derogation even during a
grave emergency. The fact that a right is not incorporated in the list of non-derogable
rights does not, however, give the executive the carte blanche to dispense with such
a right. For any measure derogating from a right must also satisfy the principle of
proportionality. The principle of proportionality is premised on the idea that ‘there
should be a reasonable relationship or balance between an end and the means used
to achieve that end’.'> Only those rights which are ‘strictly required’ to deal with the
exigencies of a public emergency can be suspended.'® Thus, these principles serve
to limit the impact of a declaration of emergency on the fundamental human rights
of individuals.

The broad scope of emergency powers, however, often persuades the executive to
use or continue to use emergency powers beyond the circumstances which warranted
their exercise. Consequently, it becomes necessary to subject the exercise of emer-
gency powers to a reliable system of checks and balances. For instance, the continua-
tion of a proclamation of emergency and the consequent emergency measures, such as
the restrictions on rights, should be subjected to periodic review by increasing super-
majorities of the Parliament, which is considered a ‘competent, active and informed
organ’ of the government.'” The Parliament’s scrutiny of emergency measures at
regular intervals has the merit of ensuring the ‘implementation of the principle of
proportionality in practice,” and consequently facilitates the enjoyment of those rights
which do not have any bearing on a state of emergency.'®

The above safeguards also provide the judiciary with the objective criteria for
examining the legality and necessity of emergency measures, such as restrictions
on the human rights of individuals. In this context, Tom Hickman pertinently notes,
a carefully designed derogation model ‘creates a space between fundamental rights
and the rule of law. While governments are permitted to step outside the human rights

regime their action remains within the law and subject to judicial supervision’."”

12 ECHR, ibid, Art 3; ICCPR, ibid, Art 26; ACHR, ibid, Art 5.
13 ECHR, ibid, Art 4; ICCPR, ibid, Art 26; ACHR, ibid, Art 6.
14 ECHR, ibid, Art 7; ICCPR, ibid, Art 26; ACHR, ibid, Art 9.
15 Kirk (1997), p. 2.

16 Bari (2017), p. 70.

17 Ibid. p. 156.

18 1bid.

19 Hickman (2005), p. 659.



1 Human Rights in South Asia During the COVID-19 Pandemic ... 5

1.3 Emergency Governance During the COVID-19
Pandemic Around the World, Including South Asia

Only very few constitutions, e.g. the Constitution of the Independent State of Papua
New Guinea, 1975%; the Political Constitution of Peru, 19932!; the Constitution of
Azerbaijan, 1995%?; and the Constitution of the Republic of South Africa, 1996,%
permit the proclamation of an emergency on account of natural disasters, including
the outbreak of infectious disease. Some of these Constitutions also stipulate certain
safeguards for examining the constitutionality of a proclamation of emergency and
its impact on fundamental rights. For instance, the Constitution of South Africa not
only makes a number of rights non-derogable during the continuation of a state
of emergency but also subjects the continuation of emergency measures, such as
the limitations imposed on rights, to the scrutiny of the increasing supermajori-
ties of the Parliament. The South African Constitution in the first instance requires
a proclamation of emergency and the consequent measures to be approved by a
simple majority of the Parliament.”* However, any further extension of the emer-
gency measures warrants ‘a supporting vote of at least 60 per cent of the members
of the Parliament’.>

While the executives in these nations could rely on their constitutional emer-
gency framework to articulate their responses to the threats posed by the pandemic,
the absence of an express constitutional authorisation to proclaim a health emer-
gency coupled with the enormity of the threats posed by the pandemic persuaded
a number of nations to adopt comprehensive pandemic laws to curb the spread of
coronavirus. In this context, reference can be made to the Coronavirus Act (CA),
which was enacted by the British Parliament in March 2020 to invest the executive
with emergency powers to combat the threats posed by the pandemic. The powers
granted to the executive included, among other things, limiting or suspending public
assemblies and detaining individuals infected or contaminated with the virus. Thus,
it is evident that the executive was empowered to impose restrictions on civil and
political rights of individuals to curb the spread of the virus. However, in order to
prevent the abuse of emergency powers to impose unwarranted restrictions on the

20 Constitution of the Independent State of Papua New Guinea 1975 in Sec 226(b) permits the
declaration of a state of emergency in the event of ‘an earthquake, volcanic eruption, storm, tempest,
flood, fire or outbreak of pestilence or infectious disease, or any other natural calamity’.

21 political Constitution of Peru 1993 in Art 137(1) empowers the President of the Republic of
Peru, with the written advice and consent of the cabinet, to declare a state of emergency ‘in case
of disturbances of the peace or the domestic order, disasters, or serious circumstances affecting the
life of the Nation’.

22 Constitution of Azerbaijan 1995 in Art 112 authorises the President of Azerbaijan Republic to
proclaim an emergency ‘whenever natural calamities take place’.

23 Constitution of the Republic of South Africa 1996 in Art 37(1)(a) empowers the declaration of
a state of emergency in terms of an Act of Parliament ‘when the life of the nation is threatened by
... natural disaster’.

24 1bid. Art 37(2)(b).

23 Ibid.
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rights, the CA incorporated a number of safeguards. First the CA incorporated a
principle of proportionality. For it stipulated that any measures taken to shut down
the circulation of the virus had to be both necessary and proportionate for: a) safe-
guarding the best interests of the detained individuals, or b) protecting other people,
or ¢) maintaining public health.?® Second, the detention of an infected individual
beyond 14 days had to be reviewed at last once daily by a public health officer. If
the officer determined that the individual was no longer infectious, then s/he could
revoke the order of detention.?” Third, the CA stipulated that its provisions would be
subject to parliamentary scrutiny at 6-month intervals.?® Finally, the CA contained
a sunset clause under which most of the provisions expired on 25 March 2022—
2 years after the enactment of the Act.? Thus, the British Parliament incorporated a
mechanism in the CA to ensure that the Act did not remain on the books beyond the
health risks posed by the COVID-19 emergency.

Although the Constitutions of South Asian nations do not permit the proclama-
tion of a health emergency, the executives of these nations nevertheless resorted to
emergency powers to deal with emergency situations posed by the pandemic. To
this end, they relied on decrees and colonial-era statutes notwithstanding the call for
the enactment of comprehensive national legislation dealing with all aspects of the
pandemic. The enactment of such a statute, as is evident from the discussion on the
CA, provides legal certainty which is ‘paramount in cases of deprivations’*° of the
fundamental human rights individuals. This book will make it manifestly evident
that the absence of any reliable checks and balances governing the exercise of emer-
gency powers in South Asia during the pandemic in turn had an adverse impact on
the fundamental human rights of individuals.

It is also pertinent to note here that the decision to impose hard lockdowns around
the world during the pandemic raised significant constitutional and human rights
concerns around the issues of equality and non-discrimination. However, while liberal
democracies around the world introduced extensive economic stimulus packages for
individuals and businesses, no such packages were introduced in the South Asian
nations. This in turn profoundly impacted the socio-economic rights of individuals.

1.4 Objectives of the Book

Since no systematic and structured research has so far been carried out evaluating
the invocation of emergency measures in the South Asian nations to respond to the
threats posed by the COVID-19 pandemic and their adverse impact on the human

26 Coronavirus Act, 2020 (UK) Sch 21, Secs 6(3), 7(3), 8(2), 13(6), 14(2), 15(2b).
27 1bid. Sec 15(7-8).
28 1bid. Sch 23, Sec. 98.

29 Dyer, C. (2022), COVID-19: Parliament was Denied Power to Scrutinise Pandemic Laws, Say
MPs. Available at https://www.bmj.com/content/376/bmj.0730.

30 pugh (2020, p. 9.
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rights of individuals, this research will enhance knowledge by identifying the flaws,
deficiencies and lacunae of the framework relied on to articulate the response to
the pandemic. Consequently, based on these findings, recommendations will be put
forward to rectify these defects from comparative law and normative perspectives.
The outcome of this proposed book will establish the best means for preventing
undue intrusion on the fundamental human rights of individuals during grave crises,
such as the COVID-19 pandemic.

1.5 Structure of the Book

Following this introductory chapter, this book will be divided into three parts. Part
I examines the executive response to the COVID-19 Emergency in South Asia,
and, consequently, advocates the necessity of institutional reforms. The COVID-19
pandemic constituted a threat to the organised life of the community. The Constitu-
tions of the South Asian nations, as pointed out above in Sect. 1.3, do not empower
the executive to proclaim public health emergencies. Furthermore, owing to the past
distressing experiences of these nations with politically motivated states of emergen-
cies, the governments were reluctant to formally invoke emergency powers to deal
with the threats posed by the pandemic. Instead, they relied on health and police
powers under disaster management laws and colonial-era epidemic prevention laws.
Paradoxically, these laws do not contain any realistic checks on the exercise of emer-
gency powers. Furthermore, the police powers were supplemented by the liberal use
of criminal codes to restrict movement in specific areas.

Atall levels, therefore, the pandemic was managed by an interlocking set of exec-
utive decrees passed under broadly worded laws, which do not require the repre-
sentative bodies to debate or question these moves. The exclusion of deliberative
representative bodies from the management of a grave crisis represents a matter
of grave concern. Consequently, the COVID-19 pandemic turned into a cover for
executive aggrandisement in South Asia. The four chapters contained in this Part
critically examines these issues. Chapter 2, titled ‘The Executive Response to the
COVID-19 Emergency and the Issue of Protecting Rights: The Same Old South
Asian Story’, identifies the weaknesses of the legal framework in India, Pakistan and
Bangladesh, which permitted the executive to assume unfettered power during the
COVID-19 emergency at the expense of the fundamental human rights of individ-
uals. The manner in which emergency measures were misused during the pandemic
had obvious parallels with previous instances of the exercise of emergency powers in
these nations. Consequently, this chapter puts forward some law reform proposals for
ensuring the maintenance of a delicate balance in these nations between the necessity
to respond to grave threats, such as the pandemic, and to prevent undue intrusion on
the fundamental human rights of individuals.

Chapter 3, titled ‘Oversight and Monitoring of the Executive Actions in India
during the Pandemic: A case of Absentee Parliament’, uses the example of India to
shed light on the manner in which the COVID-19 pandemic tested national readiness
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in a federal system to contain the spread of the disease effectively and required very
quick action by governments. At the same time, those responses involved signifi-
cant limitations on people’s rights and freedoms, especially freedom of movement.
They were also implemented through executive power with limited parliamentary
involvement and imposed through decision-making processes that involve significant
delegations of power. A foundational principle of India’s democratic structure is the
sovereignty of Parliament—but different layers of scrutiny have applied to the emer-
gency measures, often without parliamentary oversight. This is not just of concern
in relation to COVID measures but, more generally, posing serious challenges to
Parliament’s constitutionally recognised law-making role. This chapter considers
the Indian Parliament’s accountability framework for responding to the pandemic. It
sheds light on how rights scrutiny principles and strengthened oversight framework
can inform decision-making, especially in times of crisis.

Chapter 4, titled ‘Evaluation of the Functioning of the National Human Rights
Commissions of India and of Other South Asian Nations during the COVID-19
Pandemic’, examines whether the human rights commissions of the South Asian
nations went beyond mere advocacy during the pandemic to take effective measures
for safeguarding the enjoyment of the fundamental human rights of individuals.

Chapter 5, titled ‘Looking beyond Constitutional Institutions during an Emer-
gency: Exploring the Role of the Civil Society in Protecting Rights’, critically exam-
ines the role played by the civil society organisations in South Asia during the health
emergency posed by the pandemic.

Part II of this book sheds light on the adverse impact of the pandemic response
on the fundamental rights of individuals. COVID-19 was a public health crisis that
required governments to take far-reaching measures—many of which had a severe
impact on the civil and political rights of individuals. However, this did not mean that
the governments could assume carte blanche power to dispense with all or any of
fundamental rights. Rather any state action taken in contravention of the rights of the
individuals had to conform to the principle of proportionality, i.e. such action must be
strictly required by the exigencies of the pandemic. However, notwithstanding this,
throughout the pandemic—and especially in its early stages—a range of measures
were taken in violation of the principle of proportionality. These include curfews,
public disclosure of the private details of quarantined individuals, restrictions on
individual movement, and so on. Furthermore, the ban on media houses reporting
COVID-19-related data, and the use of cyberlaws to institute criminal charges against
journalists reporting on the inadequacy of the measures taken by governments to
contain the spread of the virus and against those who questioned the response to the
pandemic, reflected the contemptuous attitude of the governments towards the rights
of individuals. Accordingly, the three chapters in this part shed light on these pertinent
issues. Chapter 6, titled ‘Criminalisation of Media Reporting on the Government
Response to the COVID-19 Pandemic in India, Pakistan and Bangladesh: Freedom
of Press in Peril’, sheds light on the manner in which the governments in India,
Pakistan and Bangladesh unduly imperilled press freedom in an effort to shield from
scrutiny the inadequacy of the measures that they had taken to combat the challenges
posed by the pandemic.
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Chapter 7, titled ‘Protecting Free Speech and Curbing the Spread of Disinforma-
tion in the Age of COVID-19: Did the South Asian Nations Get the Balance Right?’,
critically examines whether the measures taken by the South Asian nations during the
pandemic upset the delicate balance required to be maintained between combatting
the proliferation of disinformation and simultaneously safeguarding free speech.

Chapter 8, titled ‘Right to Health during the Pandemic: A South Asian Perspec-
tive’, conducts an analysis of the legal framework of the South Asian nations to
explore the extent to which they safeguard the right to health and, subsequently,
sheds light on the impact of the pandemic on this right.

Part III of this book examines the adverse impact of the pandemic response on
the socio-economic rights of individuals. Pandemics do not discriminate between
the rich and the poor, but the State certainly does. A lockdown, for example, has
a severely disproportionate impact, depending on the socio-economic status of a
person. ‘Work from home’ jobs statistically track along socio-economic lines (the
higher paying jobs are generally the ones that can be done from home), and the forced
closure of all establishments had a direct impact on the lives and livelihood of migrant
workers, who live on daily wages. Therefore, the decision to impose a hard national
lockdown during the pandemic raised significant constitutional and human rights
concerns around the issues of equality and non-discrimination. This is not to suggest
that the lockdowns were not necessary to break the chain of COVID-19 transmission.
Rather once the lockdowns were imposed, governments had an affirmative obligation
to deal with their discriminatory impact. The four chapters in this Part shed light on
these issues. Chapter 9, titled ‘COVID-19 and the Indian Migrant Workers: Citizens
of States or Citizens of Nation?’, seeks to highlight, in the first instance, the plight
of the India migrant workers during the COVID-19 pandemic. It argues that the
rights of migrant workers were flagrantly breached during the lockdown. The chapter
concludes that there needed to be more cooperation and coordination between the
federal and state governments to mitigate the adverse effects of the lockdown on
migrant workers.

Chapter 10, titled ‘The Right to Health: Cinderella among Fundamental Rights
and Lessons from COVID-19’, examines some of the important decisions of the
Supreme Court of India on health issues during the pandemic. It makes it evident
that contrary to popular belief, citizens do not have an enforceable right to health
under Article 21 of the Constitution of India. The chapter advocates for a conclusive
judicial pronouncement on the content of the right to health in India.

Chapter 11, ‘Collectivism, Non-Justiciability, and the Fragility of Social Rights
in Bangladesh: The COVID-19 Pandemic in Context’, explores how over the years
social rights, especially the individual’s right to health, has been critically jeopardised
in Bangladesh. This phenomenon resurfaced during the COVID-19 pandemic as
well when the government prioritised collective health rights—from pure economic
development concern—downplaying the individualistic account of health right.
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Chapter 12, titled ‘Socio-Economic Rights in Pakistan and Sri Lanka during the
Pandemic’, examines the manner in which Pakistan and Sri Lanka dealt with COVID-
19 and its consequences, in light of pre-existing issues and failures to protect socio-
economic rights according to international law. It finds that both countries require
an integrated recovery plan to respond appropriately to post-COVID-19 conditions.
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