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Preface

Forensic medicine continues to be an evolving field in which many issues of controversy
arise, certain subjects become the focus of attention, and some subjects arise that had
been rarely considered previously. This may be because of new research, new technol-
ogy, new laws or regulations, and a revision of old concepts and beliefs. There is consid-
erable overlap between the clinical and pathological aspects of forensic medicine and
the more general fields of toxicology, fitness to drive, forensic psychiatry and psychol-
ogy, and forensic biology. This third volume provides a practical update on areas
relevant to contemporaneous clinical practice and with a focus for debate in selected
topics. We hope the content reflects our wish to ensure that all chapters are either of
direct relevance, specific interest or bring new knowledge to readers. Each chapter is
written by those with particular expertise or interest in the field and who have been
directly involved in the matters about which they write. Every chapter reflects topics
that have come to the fore in the past two years and which, in our opinion, are going
to be of great relevance to healthcare professionals and other practitioners from a
multi-professional and international audience. Some chapters may be jurisdiction
specific, but all have been chosen because they have wider applicability.

This volume contains a range of current, new, and controversial subjects, includ-
ing chapters that provide information on the new Medical Examiner system in
England and Wales, riot-control weapons, chemical warfare, non-fatal strangulation,
coercive control and the homicide timeline as part of intimate partner abuse, the cur-
rent use of DNA in crime detection, and the expansion of radiological imaging to
assist in the assessment of soft tissue injuries. The needs and problems of the older
person in detention are addressed as is the increasingly discussed issue of elder abuse.
The controversial areas of false allegations of sexual assault and abusive head trauma
in young children are covered and intended to stimulate discussion.

As always, the views expressed in this volume are those of the chapter authors and
do not necessarily represent those of the editors or the publishers. We hope that this
new volume will once again stimulate discussion and reflection on practice, even
if the reader may have different opinions from some of the views expressed here.
We are always happy to hear from you.

John AM Gall, Melbourne
J. Jason Payne-James, Southminster

May 2022
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Introduction

Perhaps, the first thing to mention when discussing the new Medical Examiner (ME)
System in England and Wales is that MEs do not do autopsies and may come from a
wide variety of clinical backgrounds. This may cause confusion in many other juris-
dictions, with other healthcare professionals and the lay public, where the term ‘ME’
is often used interchangeably with ‘forensic pathologist’.

Similarly, an explanation is needed to ensure that the role of Her Majesty’s Coroner
(HM Coroner) in England and Wales is not confused with other coronial systems in
other jurisdictions. In England and Wales, a coroner holds a judicial post and requires
legal experience and qualifications. The office of the coroner was originally estab-
lished in 1194 as a form of tax collector but over the years has evolved into an inde-
pendent judicial officer, charged with the investigation of sudden, violent, or
unnatural death.

An ME in England and Wales is an independent, senior doctor who reviews (scru-
tinises) deaths that are not investigated by the England and Wales coronial system.
Thus, the ME system in England and Wales has become an essential part of the
medicolegal investigation for all deaths which are not overseen by the coronial
system (the majority of deaths). The ME system works very closely with coronial
services. There were over 500 000 deaths in England and Wales in 2019 (ONS 2020a),
and over 200000 were reported to HM Coroners of which over 80000 had
post-mortem examinations (Ministry of Justice 2020). Those not reported to HM
Coroner will in future all be reviewed by the ME system. Overall, the numbers of
deaths have been distorted upwards by the coronavirus pandemic for 2020/2021
and are in excess of 600000. Most coronavirus deaths are considered as natural
deaths unless other factors (e.g. failure to supply appropriate personal protective
equipment by employers) may be involved in which case coroners may become
involved.

Current Practice in Forensic Medicine, Volume 3, First Edition. Edited by John A.M. Gall and
J. Jason Payne-James.
© 2022 John Wiley & Sons Ltd. Published 2022 by John Wiley & Sons Ltd.
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This chapter explains the role, function, and aims of the newly introduced ME
system in England and Wales. This system is a new process established to improve
the medicolegal investigation of death. It has been developed to address perceived
gaps in the review of all deaths, to identify patient safety issues, and to prevent previ-
ously identified scenarios where the concerns of families and whistleblowers about
care of the deceased have been ignored. The ME system in England and Wales is
currently on a non-statutory footing, but that is likely to change to a statutory basis
by 2022/2023 (Payne-James and Lishman 2022).

Background

There have been many concerns expressed over the years about the medicolegal
investigation of death, and a number of UK reports and committees have identified
shortcomings in the process suggesting, in particular, that opportunities for improv-
ing patient safety have been missed with the potential for concealed homicide.

All doctors in the United Kingdom should be aware of Harold Shipman, an appar-
ently respected general practitioner (family physician) from Hyde in Greater
Manchester, UK, who, over a period of 20 or more years, was likely responsible for
the murder of around 250 of his patients. The events raised two main ques-
tions — what made an apparently respectable doctor turn to murder on such an hor-
rific scale, and most significantly, why did nobody in authority realise what was
happening (Home Office/Department of Health 2007)? The Shipman Inquiry was
initiated to investigate Shipman’s activities and established that he was able to con-
ceal malpractice and kill many of his patients because the systems in place permitted
him to avoid questions and suspicion despite him certifying the causes of death of
many of his patients.

The Shipman Inquiry was established in January 2001, following Shipman’s con-
viction the previous year for the murder of 15 of his patients (not all cases were
included in the criminal proceedings). The Inquiry had a broad remit and was tasked
with investigating the extent of Shipman’s unlawful activities, enquiring into the
activities of the statutory authorities and other organisations involved, and making
recommendations on the steps needed to protect patients for the future. In a series of
six reports published between 2001 and 2003, the Inquiry made a number of recom-
mendations for the reform of various British systems. It called for coroners to be
better trained and underlined that better controls on the use of Schedule 2, 3, and 4
drugs by doctors and pharmacists were needed (Misuse of Drugs Regulations 2001).
It also recommended that fundamental changes be implemented in the way that doc-
tors were overseen by the General Medical Council (GMC) (the body with responsi-
bility for regulating registered medical practitioners in the United Kingdom).

The Inquiry also established that there were flaws in the system for reviewing
cremations where doctors (medical referees), whose role was to independently cer-
tify the cause of death (Ministry of Justice 2012), did not recognise Dr Shipman as
anything but a respected colleague and thus perpetuated his dishonest accounts of
his patients’ deaths. For those patients undergoing burial, Dr Shipman was not
required to consult any other medical practitioner and utilised the lack of medical
knowledge of registrars of births and deaths for his causes of death to be accepted
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and registered. The system, as it was, depended on the integrity and honesty of a
doctor, and there was no robust and independent oversight. These concerns reiter-
ated and reinforced other reports or inquiries which had also noted that existing
arrangements for death certification were confusing and provided inadequate safe-
guards against possible criminal activity.

The term ME is referred to at para 17.29 of Dame Janet Smith’s third report (The
Shipman Enquiry 2002) in which reference is made to establishing the role of Medical
Coroner (‘17.29 The Society of Registration Officers suggested that the office of
medical coroner should be a statutory post, independent from the NHS, with
accountability passing up to a Chief Medical Coroner (the Society favoured the term
‘Medical Examiner’) at the head of a free-standing national agency’). That same
report also referred to the Finnish system of death certification in the following
terms at 18.122 ‘The most impressive aspect of the Finnish system of death certifica-
tion was the emphasis on the importance of accurately ascertaining the cause of
death, even where the death was apparently natural. This is of considerable signifi-
cance, not only for the deceased’s family, but also for society generally; it has signifi-
cant implications for public bealth’. The Shipman Enquiry recommended that a new
national coroners’ service under a chief coroner should be established at arm’s length
from national government, replacing the current system of local coroners appointed
and funded by local authorities. This service would be responsible for the final certi-
fication of death and for deciding whether further investigation was necessary in all
deaths, and the new system would contain both medical coroners who would be
responsible for establishing the medical cause of death and judicial coroners who
would carry out further investigations where necessary (e.g. in the case of suspicious
deaths). It was these proposed ‘medical coroners’ which evolved into the present ME
with the role of ME being formally introduced to the England and Wales jurisdiction
by the Coroners and Justice Act 2009 (Table 1.1). The ‘Luce Review’ — ‘Death

Table 1.1 Relevant sections in the 2009 Coroners and Justice Act introducing the Medical Examiner
into legislation.

Medical examiners

19 (1) [Local authorities] (in England) and Local Health Boards (in Wales) must appoint
persons as medical examiners to discharge the functions conferred on medical
examiners by or under this chapter.

(2) Each [local authority] or Board must—
(a) appoint enough medical examiners, and make available enough funds and
other resources, to enable those functions to be discharged in its area;

(b) monitor the performance of medical examiners appointed by the [local
authority] or Board by reference to any standards or levels of performance
that those examiners are expected to attain.

3) A person may be appointed as a medical examiner only if, at the time of the
p y pp Y

appointment, he or she—

(a) is a registered medical practitioner and has been throughout the previous
Syears and

(b) practises as such or has done within the previous 5 years.
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Table 1.2 Recommendations from 2013 Report of the Mid-Staffordshire NHS Foundation Trust
Public Inquiry relating to Medical Examiners.

275  Independent medical examiners. It is of considerable importance that independent
medical examiners are independent of the organisations whose patients’ deaths
are being scrutinised.

276 Sufficient numbers of independent medical examiners need to be appointed and
resourced to ensure that they can give proper attention to the workload.

277  Death certification. National guidance should set out standard methodologies for
approaching the certification of the cause of death to ensure, so far as possible,
that similar approaches are universal.

278 It should be a routine part of an independent medical examiner’s role to seek out
and consider any serious untoward incidents or adverse incident reports relating
to the deceased to ensure that all circumstances are taken into account whether or
not referred to in the medical records.

279 So far as is practicable, the responsibility for certifying the cause of death should be
undertaken and fulfilled by the consultant or another senior and fully qualified
clinician in charge of a patient’s case or treatment.

280  Appropriate and sensitive contact with bereaved families. Both the bereaved family
and the certifying doctor should be asked whether they have any concerns about
the death or the circumstances surrounding it, and guidance should be given to
hospital staff encouraging them to raise any concerns they may have with the
independent medical examiner.

281 It is important that independent medical examiners and any others having to
approach families for this purpose have careful training in how to undertake this
sensitive task in a manner least likely to cause additional and unnecessary distress.

certification and investigation in England, Wales, and Northern Ireland: the report
of a fundamental review’ (TSO 2003) came to broadly similar conclusions as the
Shipman Inquiry. It was, however, to be more than 20years after Harold Shipman
was convicted and 10years after the Coroners and Justice Act before a national roll-
out of MEs was begun, and then, not in the structure envisaged in the Act. In the
interim, other hospital-based scandals were the subject of major enquiries.

Perhaps, the most significant for the (at that time non-existent) ME system was the
Report of the Mid-Staffordshire NHS Foundation Trust Public Inquiry (Francis 2013)
which identified numerous, serious failing in care between 2005 and 2009. The
Report chaired by Robert Francis QC made 290 recommendations, of which a num-
ber made specific reference to the need for an Independent Medical Examiner (IME)
system. Table 1.2 shows the recommendations about MEs. The Report recognised
that ‘Significant changes have occurred in the coronial court system since the events
under review, including the appointment of a Chief Coroner and the creation of the
new post of Independent Medical Examiner (IME)’.

Other hospital-based scandals have highlighted poor care or deaths that may have
been prevented had an effective system of independent scrutiny been in place at the
time.
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Table 1.3 Intended benefits of the introduction of the Medical Examiner System to England
and Wales.

e It will be fair — all deaths will be scrutinised in a robust and proportionate way
regardless of whether they are followed by burial or cremation;

e It will be independent — a medical examiner will scrutinise all medical certificates of
cause of death (MCCD) prepared by the attending doctor;

e It will be transparent — families will have the cause of death explained to them, including
clarification of medical terms, and be able to ask questions or raise concerns;

e It will be robust — there will be a protocol that recognises different levels of risks
depending on the circumstances and stated cause of death;

e It will be accurate — the medical examiner will be an experienced doctor, capable of
ensuring that the MCCD is completed fully and accurately, providing the NHS, the
Office for National Statistics, local authorities, and wide range of other users with better
quality cause of death statistics to inform health policy, the planning and evaluation of
health services and international comparisons;

e It will be efficient — it will help to make sure that the right cases are reported to coroners;
and

e It will improve safety — the new system will allow easier identification of trends, unusual
patterns, and local clinical governance issues and make malpractice easier to detect.

Source: Taken from Department of Health (2016). Public Domain(OGL).

The Report of the Morecambe Bay Investigation in 2015 (Kirkup 2015) which
examined concerns raised by the occurrence of serious incidents in maternity
services including the deaths of mothers and babies concluded: . . . a mechanism
already in use in other countries has been put forward to scrutinise all deaths in
this way that would by its nature pick up maternal and neonatal deaths. This is
the appoiniment of medical examiners, initially proposed by Dame Janet Smith
as a recommendation of the Shipman Inquiry, subsequently endorsed by the
Luce review, put into enabling legislation in 2009 but not yet implemented. 1t is
our view that implementing these proposals should be reactivated as the best
means to provide the necessary scrutiny, not just of maternity-related deaths,
but of all deaths’.

The Department of Health (2016) published a consultation: Introduction of
Medical Examiners and Reforms to Death Certification in England and Wales: Policy
and Draft Regulations. The intended benefits of the new ME system to the public,
health service, and local authorities were as listed in Table 1.3.

After the 2016 Consultation, an inquiry into the Gosport War Memorial Hospital
(2018) found that lives of over 450 patients were shortened while in the hospital,
despite repeated concerns raised by families who questioned about how their
deceased loved ones had been treated and also similar concerns having been raised
by nurses about prescribing practices of opiate medicine.

In June 2018, Jeremy Hunt (then Health Secretary) announced that he was roll-
ing out the appointment of the MEs (The Guardian 2018). This implementation
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appears to have been finally precipitated by the case of Hadiza Bawa-Garba, a
trainee paediatrician, convicted of gross negligence manslaughter and struck off
following the death of a child in her care, Jack Adcock. The Medical Practitioners
Tribunal Service suspended Dr Bawa-Garba for 12 months on 13 June 2017. The
GMC successfully appealed, and Dr Bawa-Garba was struck off on 25 January 2018.
On 13 August 2018, Dr Bawa-Garba won an appeal against being struck off, restor-
ing the one-year suspension. Many healthcare professionals have raised concerns
that Dr Bawa-Garba was being unduly punished for failings in the system, notably
the understaffing on the day and inadequate supervision. Linked with this, Sir
Norman Williams’ report ‘Gross negligence manslaughter in healthcare. The report
of a rapid policy review’ (2018) was instigated to consider the wider patient safety
impact resulting from concerns among healthcare professionals that simple errors
could result in prosecution for gross negligence manslaughter, even if they occur in
the context of broader organisation and system failings. Amongst other recommen-
dations, the Williams report noted ‘The Government is introducing a system in
England and Wales, where all non-coronial deaths are subject to a medical exam-
iner’s scrutiny. The introduction of medical examiners is designed to deliver a more
comprehensive system of assurance for all non-coronial deaths. While not specifi-
cally concerned with gross negligence manslaughter, the introduction of medical
examiners aims to improve the quality and appropriateness of referrals of deaths to
coroners and to increase transparency for the bereaved and offer them an opportu-
nity to raise any concerns. The panel supports this aim and the introduction of
medical examiners’.

Thus, from April 2019, a national system of MEs was introduced to acute NHS
trusts (and some specialist trusts) in England and local health boards in Wales. These
Medical Examiner Services (MESs) were to be provided by ME offices based within
(predominantly) the hospital settings. It is fair to say that this action to provide sup-
port for bereaved families and to improve patient safety has to be considered a direct
response to the repeated and (in some cases) historic recommendations in reports
and public inquiries. And although Shipman and Mid Staffordshire and Morecambe
Bay were the key drivers there were other examples where concerns raised by fami-
lies and/or healthcare professional whistleblowers had been repeatedly ignored
(Ockenden 2022 ).

It will be noted that the new ME system was being established in 2019/2020,
and barely 9 months into this development health services were suddenly facing
unprecedented pressures caused by the Covid-19 (coronavirus) pandemic. In
response to the pandemic, the Coronavirus Act 2020 provided easements to
improve the flow of excessive deaths. Despite the massively increased workload,
and the option of pausing development, many MESs opted to progress throughout,
and MESs played an important role in the pandemic response in a variety of ways
including supporting frontline clinicians in writing Medical Certificate of Cause of
Deaths (MCCDs) or becoming full-time certifiers releasing frontline doctors from
an administrative task so that they could prioritise frontline caring duties. In part,
this was driven by the consideration that at times of pressure, more mistakes or
errors might be made, and this was exactly the time when competent and inde-
pendent oversight was required. Guidance was issued by NHS England and NHS
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Improvement about Coronavirus Act easements which simplified and streamlined
many death certification functions and enabled the ME system to be even more
relevant (NHS England & NHS Improvement 2020; ONS 2020b). In March 2022
some of these easements were removed (for example allowing any medical practi-
tioner to complete the MCCD), whilst some were retained including the require-
ment for a deceased patient to have seen a doctor within 28 days of death
(previously 14 days) and the permanent abandonment of the Cremation Form 3.
(National Health Service 2022).

Structure and function of the Medical Examiner system
in England and Wales

The ME role was formally introduced in the Coroners and Justice Act 2009. Its
nature has changed and developed since then, prior to implementation — and
MESs have been based within National Health Service acute hospitals (by whom
MEs and Medical Examiner Officers (MEOs) are employed) reviewing deaths
within acute hospital services. The changes to the proposed service (i.e. not includ-
ing the community initially) did not go unnoticed, and the (then) Chief Coroner
stated that he was ‘disappointed that the scheme that was consulted on in
2016 which covered all deaths will not currently be implemented’ (Health Services
Journal 2018) and felt that the ultimate objective should be a structure as envis-
aged in the 2009 Act. It also appears for pragmatic, practical, and financial
reasons that the ME system was moved to the NHS rather than being funded by
local authorities.

However, at last, a national service (rather than a small number of local pilot ser-
vices) was to be introduced across the NHS in England and Wales. The ME system
introduced in 2019 aims (National Medical Examiner 2020) to:

e provide bereaved families with greater transparency and opportunities to raise
concerns;

e improve the quality/accuracy of medical certification of cause of death;
e ensure referrals to coroners that are appropriate;

e support local learning/improvement by identifying matters in need of clinical
governance and related processes;

e  provide the public with greater safeguards through improved and consistent
scrutiny of all non-coronial deaths and support healthcare providers to improve
care through better learning; and

e align with related systems such as the National Learning from Deaths
Framework and Universal Mortality Reviews.
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ME:s supported by MEOs scrutinise (review) all deaths that do not fall under the
HM Coroner’s jurisdiction across a local area. MEs are trained, independent, senior
doctors. Any practising, or recently retired, medical practitioner who has been fully
registered for at least five years and has a licence to practise with the GMC can apply
to be an ME, but the National Medical Examiner (NME) advises that MEs should
be consultant grade doctors or other senior doctors from a range of disciplines or
GPs with an equivalent level of experience. The Royal College of Pathologists in the
United Kingdom is the lead medical Royal College for MEs and is currently respon-
sible for training MEs and MEOs. Training is currently a combination of e-learning
and face-to-face, and successful completion permits ME membership of the Royal
College of Pathologists. MEs and MEQOs are employed in the NHS system but have
an additional, separate professional line of accountability to regional and national
ME teams. Independence is overseen by the NME supported by seven regional teams
of Regional MEs and Regional MEOs.

The role of the NME is to provide professional and strategic leadership to the
Regional ME teams who in turn support a network of MEs at acute hospital trusts.
The NME is intended to support safeguards for public, patient safety monitoring
and informs the national learning from deaths agenda and will produce an annual
report (National Medical Examiner 2020, 2021a). Most trusts will have a lead ME
and a number of other MEs who may come from a range of different medical spe-
cialties. MEs generally work part time.

Current guidance suggests that in order to provide adequate cover to scrutinise
100% of death, one whole-time equivalent ME and three whole-time MEOs will be
require to adequately cover 3000 deaths. These figures have been determined from
pilot studies that have been in place since about 2008. As the MES can be considered
to be in the ‘adolescent’ stage of development, it is likely that these figures will be
refined as the availability and expertise of the MES become more widely
recognised.

The initial phase of introduction of MESs has been to England and Wales acute
hospital, and all were asked to set up (starting in April 2019) MEOs focussing on
deaths within their own organisation on a non-statutory basis. Initially, adult deaths
were the priority, with only some MES teams reviewing neonatal and child deaths.
In an ambitious plan, it was originally intended that every non-coronial death in
England and Wales would be scrutinised by MES teams by the end of 2022.
Unsurprisingly this target has probably slipped to the latter part of 2023. In June
2021, a circular was sent out (NHS England & NHS Improvement 2021) outlining
what local health systems must do to enable consistent scrutiny of deaths across all
healthcare settings. Some MESs are on track to achieve this, but some have not yet
achieved 100% scrutiny of adult hospital deaths, let alone those of the community.
For practical reasons, the MES teams in hospital will also act as the hubs for scrutiny
of community deaths (e.g. at home, in nursing homes, and private and community
hospitals). There are a number of hurdles to the community roll-out, compounded
by multiple electronic notes systems, varying I'T governance issues, including access
to community medical records and communicating with healthcare professionals in
the community. Multi-professional working groups developing pilot studies have
made progress with this. The NME has provided information for primary care physi-
cians about the progression of the MES (NME 2021b).



