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Chapter 1 ®)
Introduction Check or

Throughout time, the law has adapted itself to society’s and individual’s needs,
aiming to achieve a balance for harmony. A need to recalibrate this balance most
often occurs after introducing an innovation that affects the lives of all humankind.
The Internet, one of the greatest inventions of the twentieth century, presented
several new aspects of social life that required the attention of the legislatures,
such as data protection and cyber-security. It has also introduced new dimensions
of human rights, especially in freedom of expression and the right to privacy. It has
been for the law to reconcile the conflicting interests of individuals with each other
and with society. Another area in need of recalibration has emerged due to medical
advancements.

Over the past century, and mainly since the 1950s, medicine has gone through
tremendous developments that have changed many aspects of human life.'" The
capabilities of medicine are enhancing. Vaccines cure once-incurable diseases, and
machines support failing organs that can also be replaced by transplantation. Con-
stant research is being done to find new ways to respond to diseases. Developments
in medical science and technology transformed life expectancies and the outlook on
death. Medicine, which has concentrated solely on saving lives, has started to
perceive death as a sign of failure that ran against its raison d’étre.” However, over
time, the focus has shifted from preserving life at all costs to the quality of life that
includes more considerations of the patient’s expectations from his or her own life.
The once paternalistic approach of medicine, where the physician was perceived as
‘the guardian who uses his specialised knowledge and training to benefit patients,
including deciding unilaterally what constitutes benefit’, has been challenged.’ In
light of the greater significance given to patients’ wishes, the physician-patient

"Player (2018), p. 121.
2Ball (2017), p. 15.

3Chin (2002), p. 152; See also Glick (1992), pp. 17-18; Meulenbergs and Schotsmans (2005),
pp. 125-126.
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2 1 Introduction

relationship has been and continues to be redefined as personal autonomy moves
towards the center of medical decision-making.* One can see this shift in the
development of patients’ rights, for example, the concept of informed consent or
the right to refuse treatment.’

Despite the significant developments, there comes the point where medicine can
no longer provide satisfying solutions to the patient’s problems. Nowadays, the most
common cause of death is chronic conditions such as cancer, diabetes, Alzheimer’s,
or heart disease.® While the symptoms of chronic illnesses, which have slower
progress, can be managed, a complete recovery is often not achievable. That is
why death has become a medical event, which takes place in healthcare institutions
surrounded by machines more often than ever.” While symptoms can be managed
and life can be prolonged, it is not always possible to guarantee a quality of life
acceptable to the patient.

On some occasions, despite all the capabilities of medicine, some patients might
find themselves in a situation where they are no longer satisfied with their quality of
life and would prefer an earlier death. Several reasons could motivate such a
preference. There could be a medical condition that causes severe suffering, making
life unbearable. Alternatively, a prognosis might indicate a painful end that one
would rather wish to avoid, or perhaps it could feel like life has been stripped of its
dignity and is no longer worth living. Whatever the reason might be, some patients
ask their physicians to help end their lives. With the enhancement of medicine on the
one hand and the growing emphasis on personal autonomy on the other hand,
whether such a wish from a patient ought to be granted is a question with great
complexity. Which decisions can be made at the end of one’s life and to what extent
one could demand these decisions to be respected has been one of the most
controversial debates over the past few decades. With several intertwined aspects
of ethics, law, medicine, psychology, and sociology, the question is: Does one have
the right to choose the time and manner of one’s own death? Is there a right to a
dignified death? Does the respect for personal autonomy, namely the right to self-
determination, gain sufficient weight to grant a request to end one’s life at one’s
discretion?

This topic is surrounded by subjective notions. When does the suffering reach a
point where life becomes unbearable? What qualifies a good death to a specific
individual? Under what circumstances would one define one’s life to have lost its
dignity? Even though these determinations are highly personal and dependent on
many subjective circumstances, there are highly critical societal interests that must

#Nessa and Malterud (1998), p. 394; Tan (2002), p. 149.

5Channick (1999), pp- 586-587.

SChronic illnesses cause %71 of all deaths globally. (2018) Noncommunicable Diseases. In: World
Health Organization. https://www.who.int/news-room/fact-sheets/detail/noncommunicable-
diseases.

"Warraich (2017), pp- 51-66; Whiting (2002), pp. 11-12; Otlowski (1997), p. 1; For an interesting
approach to the difficulties of expressing personal autonomy at the end of life and how death has
become a medicalized event, see Simmons (2017), pp. 95ff.
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be considered as well. Protection of life is the strongest argument that stands against
the right to die.

The right to life is protected under Article 2 of the European Convention on
Human Rights (ECHR or the Convention)® and is ‘one of the most fundamental
provisions in the Convention’.” In addition to a negative obligation imposed on the
member States not to deliberately take an individual’s life, Article 2 also imposes a
positive obligation that requires States ‘to take appropriate steps to safeguard the
lives of those within its jurisdiction’.'” This positive obligation applies to the
medical sphere and assures that appropriate measures and safeguards are adopted
to protect patients’ lives, who are under the care of the medical profession.'' Within
the right to die debate, the State’s positive obligation to protect life, especially of the
vulnerable, embedded within the right to life can be divided into two lines of
argument. First, the right to die is contrary to the sanctity of life and, therefore,
should not be acknowledged at all. Second, even if such a right were to be
acknowledged, its practice should not be allowed due to the risk of abuse inherent
in its application, namely the ‘slippery slope’.

The slippery slope argument is described as the case when ‘a proposal is made to
accept A, which is not agreed to be morally objectionable, it should nevertheless be
rejected because it would lead to B, which is agreed to be morally objectionable’.'
Within this line of argument, it is suggested that acknowledging and regulating the
right to die will ultimately cause a logical or practical slippery slope or both, where
the practice will either intentionally or unintentionally extend beyond its initially
drawn lines. The logical slippery slope refers to the arguments in favor of the right to
die being used to support other morally unacceptable practices. For example, if one
defends the right to die for patients with terminal illnesses awaiting death in agony
based on reasons of compassion, one must also accept the right to die for patients
who are not terminally ill but suffer under extreme pain. In time, one will eventually
start approving ending the lives of mentally incompetent patients, who suffer
unbearably, which can ultimately cause considering such lives ‘unworthy’. Alterna-
tively, if one argues that the right to die stems from the mere respect for personal
autonomy, one must be willing to eliminate all other requirements in practice except
for the person’s autonomous request and allow death on demand. The practical
slippery slope focuses on concerns over the insufficiency of safeguards, for example,
physician errors, incorrect determination of capacity, or overly broad interpretation
of the rules. These concerns also include the fear of societal normalization of the

8Council of Europe, European Convention for the Protection of Human Rights and Fundamental
Freedoms, as amended by Protocols Nos 11 and 14, 4 November 1950, ETS 5 (ECHR).

°McCann and Others v the United Kingdom 27 September 1995 Ser A no 324, [147].

'%Centre for Legal Resources on behalf of Valentin Campeanu v Romania [GC] App no 47848/08
ECHR 2014 [130].

" Calvelli and Ciglio v Italy [GC] App no 32967/96 ECHR 2002-T [49].
2Keown (2018), p. 68.
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right to die practice, eventually leading to the acceptance of more questionable
practices."

The debate on the right to die is a search for reconciliation between personal
interests, which are based on the right to self-determination, and societal interests,
which are embedded in the right to life and find expression as the State’s duty to
protect the vulnerable. Notions of human dignity, personal autonomy, and sanctity
of life seek a refreshed interpretation. These notions also shape the boundaries of
medical ethics, determining to which extent the involvement of the medical profes-
sion in end-of-life decisions is appropriate. Despite the common understanding of
the importance of these notions, their role in the right-to-die debate depends on their
interpretation, reflecting elements from society’s legal and historical, cultural, and
religious backgrounds. How did the European Court of Human Rights (ECtHR or
the Court), which has 47 member States with various backgrounds, interpret these
notions within the right-to-die context?

After a short description of the terminology, the exemplary jurisdictions of
Switzerland, the Netherlands, and Belgium will be examined to understand how
and in which manner the right to die has evolved. The ever-increasing respect for
personal autonomy and its expanding boundaries will be analyzed by further exam-
ining the United Kingdom, Germany, and Canada. Afterward, a study of the Court’s
case law will present the development of the right to die under the realm of the
Convention. In the concluding remarks, an answer will be sought to the question,
what is to be expected from the future of this controversial right?
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Chapter 2 ®)
Definitions P

Euthanasia is derived from the Greek words & (good) and favaroc (death), and
refers to a ‘gentle and easy death’.' There are several descriptions of euthanasia in
the literature, and the only element common to all is the fact that there is no
consistency.

Euthanasia has been divided into subcategories: active/passive euthanasia and
voluntary/involuntary/non-voluntary euthanasia. Active euthanasia entails a delib-
erate action that causes death, whereas, in passive euthanasia, death results from a
deliberate omission. The omission of an act that defines passive euthanasia translates
to withdrawing or withholding life-sustaining or possibly life-saving treatment.”
Although the decision to withhold or withdraw treatment could be based on several
different reasons (the patient’s wishes or if the patient is not able to communicate his
or her wishes, medical futility, or the best interest of the patient), what is often
required for this omission to qualify as ‘passive euthanasia’ is the intent to hasten
death.® The presence of a request to die is the differential element for the second
group of subcategories. If euthanasia is carried out upon the autonomous request of
the person killed, this is called voluntary euthanasia.” Involuntary euthanasia is when
the person has not consented to the termination of his or her life, although he or she
was competent to do so at the time of the killing. If the person was not competent to
make such a request, this is referred to as non-voluntary euthanasia.’ Another
distinction made in the literature is direct and indirect euthanasia. Direct euthanasia
refers to an action carried out with the express intention to terminate life. In contrast,
indirect euthanasia is used for cases when causing death is not the intention but

!Focarelli (2020), para. 1.

2Lewis (2007), p. 5.

30tlowski (1997), p. 5.

4Singer (2011), p. 157; Focarelli (2020), para. 7.
3Singer (2011), p. 158; Focarelli (2020), para. 7.

© The Author(s), under exclusive license to Springer Nature Switzerland AG 2022 7
D. N. Kayacan, The Right to Die with Dignity, European Union and its Neighbours in
a Globalized World 6, https://doi.org/10.1007/978-3-031-04516-5_2


http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-031-04516-5_2&domain=pdf
https://doi.org/10.1007/978-3-031-04516-5_2#DOI

8 2 Definitions

occurs as a known side effect (administering pain medication in increasing dosages
to relieve suffering).®

Euthanasia has been used as a general term to refer to medical decisions that have
the effect of shortening life. However, subcategorizing euthanasia has been recently
considered to be ‘outdated’,” confusing, and unnecessary.® For the purposes of this
study, which focuses on the right to die based on the notion of personal autonomy,
euthanasia is the act of terminating the life of a person upon that person’s explicit and
autonomous request. Other forms described in the previous paragraph that fall
outside this definition will not be referred to as euthanasia. Admittedly, the right to
refuse treatment and withdrawing or withholding life-sustaining treatment are cru-
cial topics that represent a big part of end-of-life decisions and require a detailed
analysis of their own. However, these medical decisions, whether made by the
patient or by third parties when the patient is not competent to make such a decision,
fall outside the scope of the present study, which focuses on active termination of
life.” The fact that an explicit and autonomous request to die is an integral compo-
nent of the euthanasia definition renders the subcategories based on voluntariness
substantially flawed. Additionally, death is the primary goal of euthanasia, which
makes the direct and indirect classification irrational. Therefore, such adjectives
(active, passive, voluntary, involuntary, non-voluntary, direct, indirect) will not be
used unless necessary for emphasis.

While being in a terminal phase or the existence of an incurable illness or
unbearable suffering has been included in some definitions,'” it is better to place
these concepts as prerequisites for the practice of euthanasia and not as part of its
definition. The person requesting euthanasia only makes such a request if he or she
has concluded that death is the better option under his or her own specific circum-
stances. This side of the scale is the realization of personal autonomy. To what extent
a euthanasia request ought to be granted, if at all, is determined against the other side
of the scale, which holds concerns like respect for human life, medical ethics, and the
protection of the vulnerable. Prerequisites such as incurable illness or unbearable
suffering answer the question, ‘under which circumstances will both sides of the

SFocarelli (2020), para. 9.
7 Griffiths et al. (2008), p. 76.

8Lewis (2007), p. 5; Radbruch et al. (2016), p. 108; According to Leenen, some life-shortening
medical decisions, which can be referred to as a form of euthanasia, such as termination of
medically futile treatment, administration of pain medication, or decisions based on the patient’s
right to refuse treatment are ‘distorted silhouettes of euthanasia’. Leenen (1984), pp. 335-337.
The Lambert Case, which will be analysed under Sect. 4.1.7 “The Lambert Case’, will touch upon
the ECtHR’s approach to withdrawal of treatment. However, the inclusion of this judgment in this
study does not aim to capture or comment on the legal issues surrounding these topics. It only aims
to complement the analysis of the member States’ positive obligation under Article 2 of the
Convention regarding the process of end-of-life decision-making.

'Beauchamp and Davidson’s definition requires the person asking to be killed to be in a state of
‘acute suffering or irreversibly comatoseness’ in order for the act to qualify as euthanasia.
Beauchamp and Davidson (1979), p. 304; Editors of Encyclopaedia Britannica (2021)
Euthanasia. In: Encyclopadia Britannica. https://www .britannica.com/topic/euthanasia.
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scale find balance?’ They are tools to identify the limits of personal autonomy and
justify the practice of euthanasia rather than defining the act of euthanasia.

Furthermore, whether someone is terminally ill or whether an illness is truly
incurable are medical considerations that cannot always be precisely determined. On
the other hand, unbearable suffering is a subjective state that could mean different
things to each person. Including these concepts in the definition of euthanasia carries
the disputes on its justifiability to its definition.""

Assisted suicide takes place when a person ends his or her own life with another
person’s assistance, and when a physician acting in a professional capacity provides
this assistance, it is specified as physician-assisted suicide.'”> What differentiates
assisted suicide from euthanasia is by whom the final act is performed. In assisted
suicide, the person wishing to die performs the final act that causes death. However,
in euthanasia, the final act is performed by another person. It will be seen in
Chapter C that assistance is commonly provided in the form of prescribing lethal
medication. Some people prefer to avoid using the word ‘suicide’ in this context due
to the negative connotation it entails and choose to call it assisted dying instead. This
argument is usually based on the moral stigma attached to the term ‘suicide’, which
is considered a preventable incident often committed in a mentally unstable state.
Suicide in this sense is different from what is referred to as ‘assisted suicide’
because, in the context of the right to die as discussed here, the person wishing to
end his or her life has come to this decision for different reasons.'® Such phrases like
‘death with dignity’ or ‘aid in dying’ have also been preferred by proponents of the
right to die.* Although recognizing the reasons behind the choice to use words free
from negative implications that the word ‘suicide’ might carry, it will be more
practical to use the phrase ‘assisted-suicide’ for this study. Furthermore, the phrase
‘assisted dying’ will cover both practices of euthanasia and assisted suicide.

"L eenen (1984), p. 334.

12Radbruch et al. (2016), pp. 108-109.

13 Friesen evaluates the grounds to avoid using the term ‘suicide’ when talking about assisted dying
and concludes that there is more harm than good in concentrating on the differences between the
two terms. Friesen (2020), pp. 32ff.

“Death with Dignity National Center, which is a nonprofit organization in the USA that promotes
legislation for assisted dying, considers the use of ‘assisted suicide” within the context of the right to
die to be ‘politicized language deployed with the intent of reducing support for the issue’ and
recommend using ‘value-neutral language’ such as death with dignity, assisted dying or aid in
dying. Death with Dignity, Terminology of Assisted Dying. https://www.deathwithdignity.org/
terminology/; Compassion & Choices, which is also a nonprofit organization working for the
promotion of end-of-life choices in the USA, prefers the term ‘medical aid in dying’. Compassion
& Choices, Understanding Medical Aid in Dying. https://compassionandchoices.org/end-of-life-
planning/learn/understanding-medical-aid-dying/; However, Feltz’s study results indicate that there
is only a minor decrease in acceptability when the term ‘physician-assisted suicide’ is used instead
of ‘assisted dying’. The negative connotation of the word ‘suicide’ might not have the impact one
thinks it does. Feltz (2015), pp. 217ff.


https://www.deathwithdignity.org/terminology/
https://www.deathwithdignity.org/terminology/
https://compassionandchoices.org/end-of-life-planning/learn/understanding-medical-aid-dying/
https://compassionandchoices.org/end-of-life-planning/learn/understanding-medical-aid-dying/
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Chapter 3 )
The Right to Die in Practice s

Personal autonomy in end-of-life decisions is perceived differently worldwide and
receives various levels of interpretation depending on the jurisdiction. The weight
given to personal autonomy reflects elements from society’s historical, cultural,
religious, and legal backgrounds. Today, several jurisdictions interpret personal
autonomy in a permissive way of the decision to end one’s own life, namely the
right to die. Although sharing some common features, the right to die is practiced in
various ways. While some only allow physician-assisted suicide, others have chosen
to legalize euthanasia. The requirements for assisted dying might be different
as well.

Several non-European States have regulated the right to die. The Constitutional
Court of Colombia had accepted the right to die with dignity in 1997, and the
Ministry of Health and Social Protection adopted a Resolution providing guidelines
for the practice of euthanasia in 2015.! In 2018, Colombia became the third ever
State, after the Netherlands and Belgium, to regulate euthanasia for minors subject to
strict requirements.2 The State of Victoria, Australia, passed a bill in 2017 that
legalized assisted dying for terminal patients as of 19 June 2019.° Western

"In 1997, the Constitutional Court of Colombia had ruled that ‘denying a terminal patient the right
to die with dignity violated equality and imposed a discriminatory burden against those seriously ill
or impaired.” The Government did not take any steps to regulate the right to die until 2015, and the
Court’s decision did not find any implementation. Upon another judgment from the Constitutional
Court in 2014, the Ministry of Health adopted a resolution in 2015 that provided guidelines for the
practice euthanasia. The choice is only available for terminal patients with unbearable suffering and
who are competent to make a decision to end their life. Only a physician is authorized to carry out
the procedure. [1997] Colombian Constitutional Court Decision C-239/1997; [2014] Colombian
Constitutional Court Decision T-970/2014; See also Palomino (2017), pp. 51{f.

2[2017] Colombian Constitutional Court Decision T-544/2017; Trivifio (2018) Colombia Has
Regulated Euthanasia for Children and Adolescents. In: LatinAmerican Post. https://
latinamericanpost.com/20090-colombia-has-regulated-euthanasia-for-children-and-adolescents.
3The physician will administer the medication only if the patient is not physically capable of doing
so himself or herself. Therefore, the rule is physician-assisted suicide with an exception for
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Australia passed a similar bill in December 2019 that has come into effect on 1st of
July, 2021 after an 18-month implementation period.4 In a referendum held in
October 2020, 65.1% of the New Zealanders voted in favour of the assisted dying
legislation, which came into force on 7 November 2020.° Oregon was the first State
to legalize physician-assisted suicide in the United States in 1997. Since then,
Montana, Washington, Vermont, California, Colorado, the District of Columbia,
Hawaii, New Jersey, and Maine have followed Oregon’s example. Physician-
assisted dying is legal in Canada, following the Supreme Court’s ruling in the Carter
Case in 2015. The Council of Europe member States of Switzerland, the Nether-
lands, Belgium, and Luxembourg have legal systems permissive to assisted dying.

This chapter aims to bring a factual perspective. The most crucial argument,
which stands against the right to die, is the protection of life. More accurately, the
State must protect its citizens from unwarranted third-party interventions. Within the
right-to-die debate, this duty formulates as the protection of the vulnerable. Apart
from weakening the value of human life, what is most feared is the possibility of
ending one’s life without that person’s honest and sincere request, meaning that
assisted dying will open a door that puts the lives of vulnerable people in danger.
Based on the State’s duty to protect the vulnerable, any argument made favouring the
right to die must be balanced against the risk of abuse. Whether such a risk exists will
remain a theoretical question unless one analyses the States that have already
permitted assisted dying. How was the legalization of assisted dying enacted in
these permissive jurisdictions? What was the path taken and points discussed along
the way? As it has been stated, ‘the best guide to what could happen is what has
happened’.® Famous for its assisted suicide organizations, Switzerland will be
analysed first. Following will be an examination of the Dutch and Belgian experi-
ences with their respective legislation on euthanasia. Some crucial developments
from the United Kingdom and Germany will be mentioned for comparison. Finally,
two landmark cases from the Canadian Supreme Court will contribute by portraying
a change of perspective over time.

euthanasia only when the circumstances do not allow otherwise. Victoria, Australia, Voluntary
Assisted Dying Act 2017, No 61 of 2017 (19 June 2020).

“Western Australia, Australia, Voluntary Assisted Dying Act 2019, No 027 of 2019
(19 December 2019).

SNew Zealand, End of Life Choice Act 2019, 2019 No 67 (7 November 2020); Official Referendum
Results Released. In: Electoral Commission. https://elections.nz/media-and-news/2020/official-
referendum-results-released/.

SJones et al. (2017), p. 1.
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