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Company Law

National company laws have been increasingly shaped by European Union (EU) acts
in the past. European regulations and directives aim to provide a level playing field for
corporations established in the EU member states. More specifically, they aim to reduce
the competition among member states for companies to choose their legal framework,
to effectively protect shareholders and others competitors, and to facilitate and safeguard
internal and external trade. However, by-products of these measures are that directives
have become more complex and voluminous in the past, resulting in challenges for
companies and legal practitioners to interpret and apply these legal instruments.

Against this background, we have structured the content and analysed all relevant
issues relating to EU company law in depth. This volume assembles the most important
EU acts in the area of company law. The major part of this volume deals with the Com-
pany Law Directive (Directive 2017/1132/EU). It includes provisions on incorporation,
nullity of the company and validity of its obligations, online procedures (formation,
registration and filing), disclosure, registers, capital maintenance and alteration. Besides,
the directive covers structural changes, such as cross-border conversions, internal and
cross-border mergers and divisions. Furthermore, the volumes comprises the impor-
tant directives on financial statements (2013/34/EU), the single-membered company
(2009/102/EC), shareholders’ rights (2007/36/EC) and takeover bids (2004/25/EC).

This book is structured like a commentary following a civil law approach. The
directives are analysed article by article, primarily on an abstract level. Examples and
cases support the understanding wherever relevant and helpful. From that abstract level,
lawyers can apply the rationales to the case at hand. The analysis always comes from the
wording of the provision. References to the recitals are drawn, the history, background
and debate of the provision are displayed and other general tools for interpreting the
provision are used. This is aimed to provide assistance to regulators, attorneys, counsels,
judges, and academics. Additionally, we would like to contribute to a well-informed
debate on EU legislation, which matches the sophistication of the existing texts.

Finalizing this volume would not have been possible without the help of others. Our
first thanks go to the authors. Without them, this volume would not have been possible
at all. Furthermore, we would like to thank our assistants that were involved in that
project, namely Felix Karpp (Freiburg) and Dr Simon Jobst as well as Helene Evers
(Munich). We would also like to thank Matthias Knopik from Nomos publishing house
for his tireless efforts in completing this book.

Munich/Freiburg, June 2021 Peter Kindler / Jan Lieder
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A. The Spirit of European Corporate Law!

I. Protective Standards vs. ‘Shareholder Value’

1. European corporate law at a crossroads

Two paths have led to the current face of European corporate law and examples
for the development of these paths have already been sketched out in the case of the
corporation. One path is harmonisation and the creation of uniform law by having
EU institutions establish protective standards; decision-making ‘from above. The other

I Section A.L and IL of this Introduction is based on Roth and Kindler, The Spirit of Corporate Law:

Core Principles of Corporate Law in Continental Europe (2013), 1 et seq.
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path is the choice between different national offerings - competition among legal
systems — in which citizens are guided by their preferences; decision-making ‘from
below’ Harmonisation initially stood in the foreground. This was reflected in corporate
law directives starting in 1968% which primarily addressed the public limited liability
companies and, from a substantive standpoint, followed the high level of regulation and
legal certainty provided by the public limited liability companies in the German legal
system. A further example of this is the Second or Capital Directive of 1976 largely
inspired by French and German law.

The private limited company has served as the alternative model for free choice ac-
cording to decisions of the CJEU since 1999. Its decisions in Centros (1999), Uberseer-
ing (2002) and Inspire Art (2003)* were and are primarily understood to mean that
the founder of an enterprise located in a specific European Union Member State can
avail itself of EU-foreign entity forms even if there is no factual relationship whatsoever
to the respective country.> Even if this interpretation rests since Cadbury-Schweppes
(2006) and Vale (2012)° on shaky ground, the practice has been to quickly act based
on this interpretation, especially in Germany as well as Denmark and the Netherlands.”
What is clear is a preference for legal systems with a low degree of regulation related
to formation requirements. In 2019, EU legislators have encouraged this practice by
introducing a form of ‘cross-border conversion’ whereby a company converts the legal
form under which it is registered in a departure Member State A into a legal form
of the destination Member State B and transfers ‘at least’ its registered office to the
destination Member State B (Art 86a(2) Directive 2017/1132/EU:® the real seat may
remain in the departure Member State A. This legal trend strikes to the core of the
Continental European private limited company which had been designed as a regulatory
alternative to the public limited liability companies (Aktiengesellschaft, société anonyme)
as early as 1892.°

2 First or Disclosure Directive 68/151/EEC of 9 March 1968; incorporated in Directive 2017/1132/EU
Title I Chapter I, Chapter II Section 2, Chapter III Section 1.

3 Directive 77/91/EEC of 13 December 1976; incorporated in Directive 2017/1132/EU Title I Chapter
Iv.

4 Case C-212/97, 09.03.1999, Centros Ltd v Erhvervs- og Selskabsstyrelsen [1999] ECLI:EU:C:1999:126;
Case C-208/00, 05.11.2002, Uberseering BV v Nordic Construction Company Baumanagement GmbH
(NCC) [2002] ECLI:EU:C:2002:632; Case C-167/01, 30.09.2003, Kamer van Koophandel en Fabrieken voor
Amsterdam v Inspire Art Ltd [2003] ECLI:EU:C:2003:512.

5 Case C-167/01, 30.09.2003, Kamer van Koophandel en Fabrieken voor Amsterdam v Inspire Art Ltd
[2003] ECLI:EU:C:2003:512 para. 95; Kurcz and Paizis, ‘Company Law, Connecting Factors and the Digi-
tal Age - A New Outlook, 16 (2019) ECFR 434, 437 et seq; BGH 14.03.2005 - II ZR 5/03, NZG 2005 (8),
508; Austrian OGH 15.07.1999, 6 Ob 123/99b, Osterreichisches Recht der Wirtschaft (RAW) 1999, 719;
from the German literature rather than others Behrens, ‘Introduction (B.)’ in Ulmer, Habersack, Lobbe
(eds), Gesetz betreffend die Gesellschaften mit beschrinkter Haftung. Grofkommentar (2 edn, 2016), mar-
gin no 39; Bayer, ‘§ 4a’ in Lutter and Hommelhoff (eds), Kommentar zum GmbHG, (17" edn) margin no 9;
Lutter, Bayer and Schmidt, Europdisches Unternehmens- und Kapitalmarktrecht (6™ edn, 2017), § 7 margin
nos 30, 60 et seq; Raiser and Veil, Recht der Kapitalgesellschaften (5™ edn, 2010), § 58 margin no 5.

¢ Case C-196/04, 12.09.2006, Cadbury Schweppes and Cadbury Schweppes Overseas [2006] ECLLI:EU:
C:2006:544; Case C-378/10, 12.07.2012, Vale Epitesi kft. [2012] ECLI:EU:C:2012:440; Kindler, ““Cadbury
Schweppes”: Eine Nachlese zum internationalen Gesellschaftsrecht’ Praxis des internationalen Privat- und
Verfahrensrechts (IPRax) 2010, 272.

7 Lutter, Bayer and Schmidt, Europiisches Unternehmens- und Kapitalmarktrecht (6 edn 2017), § 7
margin no 60 et seq, with additional citations.

8 As amended by Directive 2019/2121/EU on cross-border conversions, mergers and divisions; see
Stelmaszczyk, ‘Die neue Umwandlungsrichtlinie — harmonisierte Verfahren fiir grenziiberschreitende
Verschmelzungen, Spaltungen und Formwechsel’ GmbH-Rundschau (GmbHR) 2020 (111), 61.; J. Schmidt,
‘Cross-border Mergers, Divisions and Conversions: Accomplishments and Deficits of the Company Law
Package) 16 (2019) ECFR 222.
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This is because Anglo-American law embodied and still embodies a regulatory phi-
losophy which is not very demanding, at least in relation to the requirements for for-
mation. The capital requirements provide a striking example of this point. For example,
Austria requires minimum capital of EUR 35,000 and Germany required EUR 25,000
through 2008. By contrast, an English Limited could always be formed with one GBP.
This is not only attractive to founders, but the legal policy approach as such has not
missed making an impact on European institutions. This is most likely because it may be
equated with deregulation in a general sense, which, for example, may be seen in the ef-
forts to liberalise the 1976 Capital Directive (codified in Arts 44 et seq. Directive
2017/1132/EU).10

At the same time, Anglo-American law stands for the second path of the legal
trend described at the outset (— mn. 1): that of a liberal fundamental philosophy
regarding the choice of legal form and of the associated legal system and regarding
the designing of the articles of association. Where companies are involved, English law
and closely related legal systems employ the so-called place of incorporation theory for
conflict of laws purposes. In doing so they consequently leave freedom of contract of
the shareholders a great deal of latitude in both aspects — that of substantive law as well
as conlflicts of law: freedom to design the articles of association on the one hand and free
choice of legal form on the other. Similarly consistently, Germany, Austria, Denmark, the
Netherlands, and other countries which attach importance to a high level of mandatory
law in order to provide effective legal protection for minority shareholders and third
parties (creditors et al.), demanded (and demand to the extent possible) of their domes-
tic enterprises that they subject themselves to national company laws using a company
form under domestic law; the so-called corporate domicile theory for conflict of laws
purposes. They place responsibility on the parties for complying with the governmental
regulatory framework at both levels.

In this manner, European legal policy currently finds itself faced with the decision of
whether to follow one or the other regulatory philosophies or, based on various compro-
mises, to provide more room for one or the other. This fundamental question presents
itself not only along the way to further standardisation of European corporate law, with
the Anglo-American tradition and the Continental European tradition struggling for
substantive influence, but also with regard to the decision for or against free competition
among legal systems. The latter involves impediments to competition provided by legal
standards that the Continental European Member States view as essential.

The European Commission appears to be perfectly aware of this crossroads. In
its February 2012!! consultation paper on the future of company law it presented
the question of what objectives should EU company law have!? and, amongst others,
provided the following responses to this question, combining the two paths described

° Fleischer, ‘Supranationale Gesellschaftsformen in der Europiischen Union’ Zeitschrift fiir das gesamte
Handels- und Wirtschaftsrecht (ZHR) 2010 (174), 385, 411; on the ‘invention’ of the private limited liability
company by the German legislator see Kindler, ‘La s.r.l. tedesca (GmbH) a 125 anni dalla sua nascita’
Rivista di diritto societario 3 (2019), 540.

10 See also alternatively Merkt, ‘Schutz der Gesellschaftsgldubiger im Binnenmarkt durch gesetzliches
Mindestkapital und andere Mafinahmen’ in Miiller-Graff and Teichmann (eds), Europdisches Gesellschafts-
recht auf neuen Wegen (2010), 81; Lutter, Bayer and Schmidt, Europdisches Unternehmens- und Kapital-
marktrecht (6™ edn, 2017), § 19 margin no 6; for an example see the Amending Directive 2006/68/EC (in-
troducing a modest deregulation primarily in Art 10a and 19 et seq of the 1976 capital maintenance direc-
tive).

1 European Commission, Internal Market and Services Directorate General, Consultation on the future
of European company law.

12 Under heading II., Objectives of European company law, question 5.

8 Peter Kindler



