Law and the
Built Environment

Douglas Wood
Paul Chynoweth
Julie Adshead
Jim Mason QOUR

FWILEY-BLACKWELL






Law and the Built Environment






Law and the Built Environment

Douglas Wood

BA, LLB, LLM, Solicitor
Senior Lecturer, Staffordshire Law School, Staffordshire University

Paul Chynoweth

BSc, LLB, Solicitor
Senior Lecturer, School of the Built Environment, University of Salford

Julie Adshead

LLB, LLM
Senior Lecturer, Salford Law School, University of Salford

Jim Mason
LLB, Solicitor
Senior Lecturer, School of the Built and Natural Environment,
University of the West of England

(¥ WILEY-BLACKWELL

A John Wiley & Sons, Ltd., Publication



This edition first published 2011
© 2011 Douglas Wood, Paul Chynoweth, Julie Adshead and James Mason

Blackwell Publishing was acquired by John Wiley & Sons in February 2007. Blackwell’s publishing
programme has been merged with Wiley’s global Scientific, Technical, and Medical business to form
Wiley-Blackwell.

First edition published 1999 by Macmillan Press Ltd
Second edition published 2011

Registered office
John Wiley & Sons Ltd, The Atrium, Southern Gate, Chichester, West Sussex, PO19 8SQ,
United Kingdom

Editorial office

9600 Garsington Road, Oxford, OX4 2DQ, United Kingdom

The Atrium, Southern Gate, Chichester, West Sussex, PO19 85Q, UK
2121 State Avenue, Ames, Iowa 50014-8300, USA

For details of our global editorial offices, for customer services and for information about how
to apply for permission to reuse the copyright material in this book please see our website at
www.wiley.com/wiley-blackwell.

Theright of the author to be identified as the author of this work has been asserted in accordance with
the Copyright, Designs and Patents Act 1988.

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or
transmitted, in any form or by any means, electronic, mechanical, photocopying, recording or
otherwise, except as permitted by the UK Copyright, Designs and Patents Act 1988, without the prior
permission of the publisher.

Designations used by companies to distinguish their products are often claimed as trademarks. All
brand names and product names used in this book are trade names, service marks, trademarks or
registered trademarks of their respective owners. The publisher is not associated with any product or
vendor mentioned in this book. This publication is designed to provide accurate and authoritative
information in regard to the subject matter covered. It is sold on the understanding that the publisher
is not engaged in rendering professional services. If professional advice or other expert assistance is
required, the services of a competent professional should be sought.

Library of Congress Cataloging-in-Publication Data

Law and the built environment / Douglas Wood ... [et al.]. - 2nd ed.
p. cm.
Includes bibliographical references and index.
ISBN 978-1-4051-9760-1 (alk. paper)

1. Construction industry-Law and legislation-England. 2. Construction
contracts—-England. 3. Real property-England. 4. Landlord and
tenant-England. 5. Building laws-England. I. Wood, Douglas, 1948-

KD2435.L39 2011
346.4204'3-dc22
2010029197

A catalogue record for this book is available from the British Library.

Set in 10/12pt Minion by Thomson Digital, Noida, India

1 2011



Contents

Preface

Table of Cases

Table of Statutes

Table of Statutory Instruments

1 The Administration of Law

1.1
1.2
1.3
1.4
1.5
1.6
1.7
1.8
1.9
1.10
1.11
1.12
1.13
1.14
1.15
1.16
1.17
1.18
1.19

The nature of law

Divisions of law

Evidence in civil and criminal cases

The common law

Equity

The sources of law

European Community law

The court system in England and Wales

The Technology and Construction Court (TCC)
The Judicial Committee of the Privy Council
The European Court of Human Rights
Tribunals

Arbitration

Personnel of the law

Judicial officers

Juries

Court procedure

Procedure in civil actions

The Human Rights Act (HRA)

2 The Law of Contract

2.1
2.2
2.3
24
2.5
2.6
2.7

General principles

Formalities

Standard form contracts

The essential elements of a valid contract
Terms of a contract

Vitiating factors

Privity of contract

Xi

xxvii

xxxi

NN U s W= -

OB W W W W WD NN
N O 0O 0O N WO O O oo

53
53
53
55
55
68
73
77



Vi Contents

2.8 Exemption clauses 78
2.9 Discharge of a contract 81
2.10 Damages 86
2.11 Limitation of actions 90
2.12  Equitable remedies 91
2.13  Agency 92
2.14 Business organisations 97
2.15 Forms of contract in the construction industry 102
3 The Law of Tort 111
3.1 The nature of tort 111
3.2 Liability in tort 112
3.3 General defences in tort 113
3.4 Tort and human rights 114
3.5 Vicarious liability 115
3.6 Negligence 117
3.7 Nuisance 140
3.8 Trespass 156
3.9 Defamation 162
3.10  Breach of statutory duty 166
3.11 Employers liability 167
3.12  Product liability 168
3.13 Remedies and limitation periods 170
4 Land Law 173
4.1 The two types of property 173
42 What is land? 174
4.3 Ownership of land 177
4.4 Proving ownership of land 181
4.5 Acquiring ownership by adverse possession 186
4.6 Third party rights in land 193
4.7 Easements 196
4.8 Mortgages 206
4.9 Restrictive covenants 211
4.10 The enforceability of third party rights 216
411 Commonhold 220
5 The Law of Landlord and Tenant 222
5.1 The leasehold estate 222
5.2 Types of leases 222
5.3 Essential elements of a valid lease 223
5.4 Formalities for the creation of leases 226
5.5 Termination of leases at common law 227
5.6 Covenants in leases 229
5.7 Rent 233
5.8 Rent review 234

5.9 Repairing covenants 239



Contents  vii

5.10  User covenants 244
5.11 Covenants against alterations 245
5.12  Assignment and sub-letting 246
5.13  Enforceability of covenants in leases 249
5.14 Remedies for breach of covenant 249
5.15 The statutory codes 254
5.16 Private sector residential tenancies 254
5.17 Business tenancies 259
6 Public Law and Regulation 266
6.1 Introduction 266
6.2 Judicial review 266
6.3  Building regulations 274
6.4 Planning law 278
6.5 Environmental impact assessment 283
6.6 Water pollution 285
6.7 Contaminated land 286
6.8 Waste management law 288
6.9 Emissions from buildings 292
6.10 Health and safety at work 294
Index 305






Preface

This is a law book with a difference. It has been written, not for law students, but for
those on vocational university programmes studying for careers in the property and
construction professions. Specifically, it aims to provide a single source of reference
for students studying the core law modules on these programmes.

Built environment students have particular needs when it comes to a law
textbook. Competence in the law is an essential ingredient for success in their
chosen careers. But it is not the only one. They must also develop competencies in a
diverse range of other subject areas, as well as the ability to draw effectively upon
each of them in confronting real-life challenges in their professional environments.

We hope that this textbook responds to these needs. It seeks to provide a depth of
coverage of the core legal topics which is appropriate to those embarking on careers
in the built environment. It recognises that they must fully understand the legal
environment in which they operate, and be able to discuss legal issues with their
counterparts in the legal profession, whilst rarely being called upon to provide
specialist legal advice themselves.

The book provides an introduction to the key legal principles that underpin the
professional and commercial lives of those who provide advice to clients in the
property and construction sectors. Although many of these are equally applicable to
professionals in other areas we have sought to illustrate these principles throughout
by reference to examples, statutes and case law which are of most relevance to the
built environment. In the specialist areas of built environment professional practice
— for example construction contracts and rent review — we have also gone into
greater detail than would normally be encountered in a more conventional legal
textbook.

Each of us has been teaching built environment students for many years and we
know how difficult it can be to find a single, succinct and easily understandable
textbook covering the law modules in sufficient depth, and with appropriate
emphasis on property and construction. With this in mind we have attempted
to produce a book that satisfies the demand for a specialist law textbook catering
exclusively for built environment students.

We are grateful to colleagues Brodie McAdam and Paul Tracey for reviewing
preliminary draft chapters for us. We have endeavoured to state the law as at
1 February 2010 and any errors or omissions are, of course, entirely our own.

Douglas Wood
Paul Chynoweth
Julie Adshead
Jim Mason
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