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Foreword

Abortion is probably the most contentious issue in bioethics. Twenty-eight coura-
geous authors, including some of the leading scholars in the field, under the editor-
ship of Ali Bagheri provide us with a tour through the complex and controversial
territory that is the morass of positions on the moral status of the prenatal human.
They describe the philosophical, moral, and legal positions of many of the cultural,
religious, and national groups reflecting a huge range of positions on one of the
most important and unresolved issues of our times.

The range of views is very great, but the authors, no matter what their personal
positions on abortion, are invariably fair. They acknowledge diversity of views even
within the tradition in which they stand. In the great abortion debate no one, no mat-
ter how liberal, denies that eventually in the development of the human (prenatally
or postnatally) he or she attains moral status as a member of the human community.
In modern times at least we view the living members the human community as hav-
ing full and equal moral standing. Having full moral standing is almost always seen
as being accompanied with a prohibition on killing, at least killing the innocent,
variously referred to as a right not to be killed or a duty not to kill. The question is
when that full moral standing begins. At the same time, no one no matter how con-
servative believes that this full and equal moral status exists for all human tissue
including reproductive cells prior to conception.

No one disputes that the embryo and fetus is biologically living human tissue.
When several authors in this volume make reference to the fetus gaining the status
of a “human,” they are surely talking about acquiring this moral status, not merely
the genetic markers of humanhood. The controversy is over the moral status or
standing of that human tissue. Reading through the chapters assembled here, we can
roughly divide the positions into those that identify an instantaneous transition to
full moral standing, usually at the moment of conception, and those that can be
called “gradualist,” that is, those that see moral status gradually accruing until at
some point in development full status is obtained. For the gradualists, that critical
point may range from very early in fetal development—implantation of the embryo,
development of the first contraction of cardiac tissue, the development of brain tis-
sue—to much later points—the formation of the fetus, quickening, viability,
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emergence of the capacity for consciousness, or even birth itself. All the positions
represented in these rich and varied chapters identify some point for this critical
moral status to appear, whether the point is reached instantaneously or only gradu-
ally. A remarkable number of the traditions described include more than one posi-
tion on this critical question.

The discussion is made more complicated by the use of certain ambiguous terms
like human and person. Both these terms contribute to confusion in the abortion
debate. Sometimes they are used without moral content. A human is any being shar-
ing the genetic material of the human species, whether given the full moral status
shared by members of the human moral community or not. In this sense, sperm and
egg cells are human as are bodies after death and isolated organs in transition for
transplant as well as embryos, fetuses, and intact post-natal living humans. Any of
these may or may not be assigned the full moral status of post-natal living humans.
On the other hand, some of the authors of these chapters use the word “human” to
refer only to those with full moral status, thus (for the gradualist) claiming that the
fetus “does not become human” until some point in fetal development. They can
coherently claim that embryos are “not human” or only become human at a certain
point. Those who write this way clearly are not denying biological human status;
rather they are claiming that prior to achieving full moral standing, the biologically
human is not seen as having the moral status of the rest of us.

Similarly, the word “person” is used ambiguously. Most of the authors of the
chapters in this volume speak of the point at which a pre-natal human becomes a
“person,” meaning the point at which full moral standing is achieved. That point
may be at conception or some later point. Occasionally in this volume and more
often in other philosophical discussions, the term person is used nonmorally. For
instance, some philosophers define a person as a being who is self-aware. Clearly,
embryos are uncontroversially not persons in this sense. The task for the reader is to
keep straight when the term person is being used to make a moral claim—that the
being has the status of one who has a right not to be killed or that we have a duty not
to kill it.

In a number of the chapters, the concept of ensoulment is introduced implying
that that moment is associated with the attainment of full moral standing. We are left
attempting to distinguish the moral significance of events such as the fixing of a
unique genetic code, acquiring the status of a “human” or a “person,” and ensoulment.

Since many cultural and religious traditions described in this volume are gradu-
alist in their view about the accrual of moral standing (or at least include some
adherents who are gradualists), the question arises under which circumstances abor-
tion can be tolerated. Almost all the authors claim that at least some of the adherents
of the tradition they are presenting will tolerate the tragedy of abortion when neces-
sary to protect the life of the pregnant woman. Since gradualism implies a variable
moral status up to the critical point where full standing is reached, many of the tradi-
tions describe willingness to accept other reasons for accepting abortion as well, at
least at some points during fetal development: the health (physical and perhaps
mental) of the pregnant woman, the medical or mental status of the fetus, and, in
some cases, whether the pregnancy was the result of rape. One of the chapters even
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describes a well-known philosophical example that supports abortion in the case of
rape even if, hypothetically, the fetus has full standing. That position is based on the
fact that the woman has not consented to the risk of the pregnancy.

There are some additional confusing terms for which the reader needs to be alert.
Some authors, in this volume and elsewhere, distinguish “therapeutic” and “non-
therapeutic” abortions, where “therapeutic” refers to abortion for the life or health
of the pregnant woman. Sometimes therapeutic is contrasted with “elective” abor-
tion as if no woman has any choice when her health or life is at stake and that only
abortion for social and economic reasons were elective. In fact, therapeutic and
elective are not mutually exclusive opposites. It is possible for a therapeutic abor-
tion to be elective (especially when the pregnant woman’s health is at stake and the
health risks may be marginal) and, as we see in at least one chapter, there is a pos-
sibility that a nontherapeutic abortion could be coerced or compulsory rather than
“elective.”

Occasionally, terms appear in the volume qualifying abortion as “artificial.” The
reader needs to be alert to what these terms mean. Artificial, for example, may be
contrasted with “spontaneous” or perhaps “nontherapeutic.”

The reader is headed in this volume for a rich introduction to many of the most
important religious and cultural traditions as well as their complex views on abor-
tion. There are some cutting-edge issues in the abortion debate that do not arise. For
example, should opponents of abortion from the moment of conception have objec-
tion to emptying the womb of a brain-dead fetus if they accept brain-based death
pronouncement? Should a defender of a higher-brain definition of death oppose
termination of a pregnancy diagnosed prenatally as being anencephalic? If the fix-
ing of a unique genetic code is the critical reason why most opponents of abortion
from the moment of conception take the position they take, what should be implied
if state-of-the-art embryology suggests that sometimes genetic codes are not perma-
nently fixed until several days after conception, when, for example, the primitive
streak appears? Are some contraceptives that block implantation of a fertilized egg
actually killing a pre-embryo and, if so, should they be opposed morally as early
abortifacients? Are there ever cases in which societal interest justifies overriding the
choice of the pregnant woman (or she and her male partner) about whether to termi-
nate a pregnancy?

These chapters will take the reader on an extensive tour of many traditions
revealing not only a range of views on the ethics of abortion, but also a diversity
within traditions about one of the crucial, unresolved moral issues of the day.

Robert M. Veatch

Professor of Medical Ethics

Emeritus The Kennedy Institute of Ethics
Georgetown University

Washington, DC, USA
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The “Problem of Abortion”: A Continuing Global Challenge

The divisive and politicized issue of abortion is neither a new nor an easily resolv-
able problem. Apart from critical moral issues, there are medical, philosophical,
socio-cultural, and legal questions pertinent to the problem. None of these can be
addressed in a vacuum.

From 2010 to 2014, each year, 55.7 million abortions occurred worldwide. It is
estimated that in the same period, 25.1 million abortions each year were unsafe,
with 97% of these in developing countries.! This unresolved moral issue has become
a continuing global challenge which also contributes to the detrimental conse-
quences faced by women all over the world.

The abortion debate cannot be reduced merely to the issues of when human life
begins or women'’s rights and self-determination. It involves multiple values and
interests often in conflict with each other. No one denies the importance of protect-
ing human life and respecting human rights, including individual autonomy and
self-determination. However, disagreement arises at the level of interpretation and
implementation of these moral norms. As a result, simplistic single-value and one-
dimensional solutions to this complex problem have failed to gain a general accep-
tance even among individuals within the same family, religion, or society, let alone
globally. In his landmark book Abortion: law, choice and morality, in 1970, Daniel
Callahan? observed that there is no country, whether with restrictive or permissive
legislation on abortion, where everyone agrees that a perfect practical solution is in
place. He also argued that “If one’s ultimate desire is to find a final, lasting, wholly
satisfactory solution to the problem of abortion, the answer seems to be no.” That
observation, however, is still valid after almost half a century.

'Ganatra B., Gerdts C. and Rossier C., 2017. “Global, regional, and subregional classification of
abortions by safety, 2010—14: estimates from a Bayesian hierarchical model.” The Lancet. 390:
2372-81.

2Callahan D. Abortion: law, choice and morality. McMillan. 1970. New York.
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In fact, the very diversity of values in secular and pluralistic societies, as well as
different interpretations of divine laws in religious societies, makes it difficult to
come to a unified response to the moral question of abortion. These disparate per-
spectives make it very hard, if not impossible, to create laws and policies which
would satisfy society as a whole.

Rather than providing one global solution to the problem of abortion—to abort
or not to abort—this volume sheds light on different but equally critical moral,
philosophical, socio-cultural, psychological, and legal dimensions. It also provides
descriptions of different abortion practices based on divergent religious and non-
religious perspectives. The aim is to elaborate on distinct value systems and policies
in order to empower individuals to morally reflect on the diverse perspectives so that
well-informed decisions concerning abortion can be made.

At the individual level, a pregnant woman making an abortion decision has only
two options: to abort or not to abort. There is no third option. However, at the public
policy level, there are multiple policy options: absolute prohibition, permitting
abortion on social grounds, and permitting abortion under certain medical condi-
tions. For practical reasons, as in other areas of public health, the necessity of imple-
menting an abortion policy is inevitable. Yet no policy regarding abortion can be
free of gray zones. It is partly because it is difficult, if not impossible, to reconcile
all the relevant values at stake. However, what is apparent is that no policy, restric-
tive or permissive, can ignore the complex and interrelated moral questions perti-
nent to abortion.

The 21 chapters of this volume are written by distinguished authoritative schol-
ars in each of the religious and non-religious schools of thought. They discuss the
differing moral reasoning, religious positions, and socio-legal consequences of
abortion, as well as possible alternatives from current global perspectives and prac-
tices. The authors in the first part elaborate on different religious perspectives from
the Abrahamic religions of Judaism, Christianity, and Islam, and their denomina-
tions or schools of thought. The authors in the following chapters present perspec-
tives and practices in Buddhism, Shintoism, Confucianism, and Hinduism. In the
last three chapters, the authors discuss the hotly debated perspectives of pro-choice
and pro-life in the USA; the role of abortion as a birth control program in China;
and, finally, abortion from a feminist point of view. The religious as well as non-
religious perspectives, legislative approaches, public policies, and current practices
presented in this volume re-affirm the diversity of opinions on abortion decisions
that could be, moral or immoral depending on the view one embraces.

By elucidating the moral reasoning behind each position on abortion, these
authors raise awareness about different perspectives and practices in favor of or
against abortion. The content of this book provides a foundation for better under-
standing, meaningful dialogue, and tolerance on a complex issue which has divided
individuals, philosophers, theologians, policy makers, and legislators within and
across societies for centuries.

This book will be suited to academics, healthcare providers, researchers, reli-
gious scholars, health policy makers, as well as individuals who face abortion
decision.
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I would like to thank my colleagues for their scholarly contributions to this book.
They have successfully presented a global, comprehensive, and clear picture of
abortion debates in their own religious or non-religious perspectives. My thanks
also to the anonymous reviewers; their constructive comments helped to improve
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Veatch for his invaluable foreword to this book.

Alireza Bagheri
Toronto, Canada
January 1, 2020
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A Brief Introduction to Medical Practice
and Public Policy in Abortion

Check for
updates

Alireza Bagheri

1 A Global Picture of Abortion

Worldwide, there is no society in which abortion has not been discussed as a medi-
cal, moral, and socio-cultural problem.

The most reliable global statistics regarding abortion are data published from
several studies between 1995, 2003, 2008, and 2014. A study published in 2008
shows that about one in five pregnancies ended in abortion. Accordingly, the global
abortion rate was stable, between 2003 and 2008, with rates of 29 and 28 abortions
per 1000 women aged 15-44 years, respectively. While compared with 1995, the
global data show a period of decline from 35 abortions per 1000 women, the num-
ber of unsafe abortions has increased from 44% in 1995 to 49% in 2008 (Sedgh
et al. 2007). The most updated data published in The Lancet in 2017 show that 55.7
million abortions occurred worldwide from 2010 to 2014, each year. It has been
estimated that in the same period 25.1 million abortions each year were unsafe, with
97% of these in developing countries. When grouped by the legal status of abortion,
this study concludes that the proportion of unsafe abortions was significantly higher
in countries with highly restrictive abortion laws than in those with less restrictive
laws (Ganatra et al. 2017).

Since 1967, the World Health Organization (WHO) has recognized unsafe abor-
tion as a serious public health problem and urges the member states to address the
health consequences of abortion especially unsafe abortion. Provision of safe and
legal abortion is essential to fulfilling the global commitment to the Sustainable
Development Goal of universal access to sexual and reproductive health (target 3.7).
To achieve that goal, the WHO provides global technical and policy guidance on
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safe abortion, the use of contraception to prevent unintended pregnancy, and the
treatment of complications from unsafe abortion. The most updated WHO guide-
lines (2012) entitled “Safe abortion: technical and policy guidance for health sys-
tems” is an effort to address this problem. The guidelines recommend to the member
states that, “laws and policies on abortion should protect women’s health and their
human rights” as well as “Regulatory, policy and programmatic barriers that hinder
access to and timely provision of safe abortion care should be removed”. To achieve
this goal, in 2017, several United Nations agencies have jointly launched an open-
access Global Abortion Policies Database (2017) to monitor the situation of laws
and policies on abortion in countries worldwide.

2 Medical Terminology and Practice

The word abortion derives from the Latin aboriri means “to miscarry”. Abortion is
defined as the spontaneous or induced termination of pregnancy before fetal viabil-
ity. Viability lies between the lines that separate abortion from preterm birth.

The World Health Organization (WHO) defines abortion as pregnancy termina-
tion before 20 weeks’ gestation or with a fetus born weighing less than 500 grams
(WHO 2012). In the medical context “miscarriage” and “abortion” are used inter-
changeably. However, the term abortion is popularly used by laypeople for a delib-
erate intact pregnancy termination. In the case of spontaneous fetal loss, many
prefer to use the term miscarriage (Cunningham et al. 2014). It should be noted that
the terminology used to define fetal viability and thus an abortus has tremendous
medical, legal, and social implications. Viability as defined by the American College
of Obstetricians and Gynecologists (2017) is the; “capacity of the fetus for sus-
tained survival outside the woman’s uterus. Whether or not this capacity exists is a
medical determination, may vary with each pregnancy and is a matter for the judg-
ment of the responsible health care provider”.

Technological developments have revolutionized current abortion terminology,
making it possible to distinguish between a “chemical” (when the blood test is posi-
tive for hCG hormone in early pregnancy) and a “clinical” pregnancy (when there
are high levels of the hCG hormone and ultrasound confirms fetal heartbeat).
Currently, transvaginal sonography and precise measurement of serum human cho-
rionic gonadotropin (hCG) concentrations are used to identify very early pregnancy
as well as those with an intrauterine versus ectopic location. During pregnancy, a
woman may lose her fetus due to spontaneous abortion. This includes complete
(expulsion of the entire pregnancy), incomplete, and missed abortion (dead prod-
ucts of conception that were retained for sometimes in the uterus). In the abortion
debate, controversies are around induced abortion which is defined as “a surgical or
medical termination of a live fetus before the time of fetal viability” (Cunningham
etal. 2014). However, elective abortion—when a pregnant woman requests abortion
with no medical reason—poses the most moral and legal challenges.
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In abortion decisions, it is important to find out the fetus’s gestational age or
menstrual age. This is “the time elapsed since the first day of the last menstrual
period, a time that actually precedes conception. This starting time, which is usually
about two weeks before ovulation and fertilization and nearly three weeks before
blastocyst implantation, has traditionally been used because most women know
their last period” (Cunningham et al. 2014).

There are several maternal and fetal medical disorders that are indications for
termination of pregnancy. In many countries, these medical conditions have been
cited as justified reasons for induced therapeutic abortion to save pregnant women’s
lives. It should be noted, however, in some countries, these medical conditions are
subject to gestational age limitation, and abortion beyond that age limitation is not
permitted (Bagheri and Afshar 2011).

The concerns about the negative health consequences due to unsafe abortion
have been emphasized by many commentators and activist groups as an ethical
justification to push public policies toward more permissive abortion laws. The
WHO defines unsafe abortion as “a procedure for terminating an unintended preg-
nancy carried out either by persons lacking the necessary skills or in an environment
that does not conform to minimal medical standards” (WHO 2011). According to
WHO “Unsafe abortions are frequently performed by providers lacking qualifica-
tions and skills to perform induced abortion, and some abortions are self-induced”
(WHO 2018). Unsafe abortions, although preventable, continue to pose undue risks
to women’s health and lives. As indicated by the WHO the barriers to accessing safe
abortion include: restrictive laws; stigma; poor availability of services; high cost;
conscientious objection of health-care providers and unnecessary requirements,
such as mandatory waiting periods. In developing countries, however, the risk of
death following unsafe abortion may be several times higher. The mortality and
morbidity risks associated with unsafe induced abortion depend on the facilities and
the skill of the abortion provider; the intervention method used; the general health
of the woman and the stage of her pregnancy. The mortality rate of pregnant women
following safe abortion performed by qualified health providers, using correct tech-
niques and in standard sanitary conditions, is very low. In the United States, legal
induced abortion results in only 0.6 deaths per 100,000 procedures. However,
worldwide, unsafe abortion accounts for a death rate that is 350 times higher (220
per 100,000), and, in Sub-Saharan Africa, the rate is 800 times higher, at 460 per
100,000 (WHO 2012).

2.1 Psychological Sequels of Abortion

Psychological consequences of abortion have gained the attention of academic
authors for more than half a century. The foci of research in this area includes:
whether abortion causes harm to women’s mental health; the relative risk of mental
health problems associated with abortion; and the prevalence of mental health prob-
lems among women who have had an abortion. The concern about the
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psychological sequels of abortion has been reflected in the related legislations as
well. For instance, in North Dakota, a law passed in 2011 requires a pregnant woman
who has requested abortion be given information about the possible adverse psy-
chological effects associated with abortion (Hill 2012).

While in a couple’s life, having a child is an important event, a woman bears the
burden of pregnancy alone. Pregnancy brings several biological changes and it is a
serious health issue, bodily as well as psychologically. In a woman’s life, pregnancy
is also a reason for a change in her socio-cultural role and responsibility as an
expectant woman and as a mother-to-be.

Women respond to abortion with a range of different reactions, and at least some
women experience negative psychological sequelae to abortion. The case studies on
the serious negative aftereffects of abortion suggest that abortion is inevitably trau-
matic, because it is the negation of a fundamental need of women (Cohen and Roth
1984). According to this study, which evaluated individual differences in coping
style in response to an abortion procedure, 55 subjects displayed a wide range of
responses, although the average level of distress was fairly high. A longitudinal
cohort study from 30 abortion facilities in 21 states throughout the United States
looked at mental health and well-being of women 5 years after receiving or being
denied an abortion find that, being denied an abortion may be associated with a
greater risk of initially experiencing adverse psychological outcomes. In that study,
of the 956, at 1 week after seeking an abortion, women who were denied an abortion
reported more anxiety symptoms, lower self-esteem, lower life satisfaction, and
similar levels of depression (Biggs et al. 2017).

In another study, based on a literature review about the psychological implica-
tions of abortion, the American Psychological Association’s (APA) Task Force on
Mental Health and Abortion reported that “Among adult women who have an
unplanned pregnancy the relative risk of mental health problems is no greater if they
have a single elective first-trimester abortion than if they deliver that pregnancy”
(APA 2008). The report continues: “terminating a wanted pregnancy late in preg-
nancy due to fetal abnormality appears to be associated with negative psychological
reactions equivalent to those experienced by women who miscarry a wanted preg-
nancy or who experience a stillbirth or death of a newborn, but less than those who
deliver a child with life-threatening abnormalities”. By emphasizing that the global
statements about the psychological impact of abortion on women can be mislead-
ing, the report states that ““...in general, however, the prevalence of mental health
problems observed among women in the United States who had a single, legal, first-
trimester abortion for nontherapeutic reasons was consistent with normative rates of
comparable mental health problems in the general population of women in the
United States”. It should be noted that the psychological sequel of abortion in cases
with unsafe abortions has not been the focus of those studies which might present a
different, more problematic picture. However, psychological sequels following
abortion have become a controversial issue. While opponents of abortion have pro-
vided results of studies showing negative psychological affect following abortion,
proponent groups have presented data showing no psychological sequel due to abor-
tion. Nonetheless, it has been claimed that research intended to refute the analytic
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view, much of it inspired by the pro-choice movement, concludes that women suffer
no or mild ill effects (Kummer 1963).

Social stigma is another psychological pressure on women who want to termi-
nate their pregnancy. Women who have abortions report significant social stigma. A
survey among 627 women in the United States identified worries about judgment,
isolation, self-judgment, and community condemnation as four factors of stigma
experiencing by women. In this study, women with the strongest religious beliefs
experienced more negative self-judgment and greater perception of community con-
demnation compared to only somewhat religious women (Cockrill et al. 2013).

3 Abortion as a Matter of Public Policy

In his global review on abortion laws, Daniel Callahan observed that “I was unable
to discover a single country in which everyone agreed that the perfect solution had
been found; every extant legal solution, from the most restrictive to the most per-
missive, seems to carry with it some undesirable consequences” (Callahan 1970, p,
19). A brief review of the existing literature on abortion confirms the situation
remains the same in today’s world.

In making a decision on abortion, at the individual level, for a woman there are
only two options, to abort or not to abort. There is no third option. However, at the
public policy level, there are more policy options: absolute prohibition; permitting
abortion on request; permitting abortion on social grounds; and permitting abortion
under certain medical conditions.

The conditions under which abortion is legally permitted differ from country to
country. In some countries, access is highly restricted; in others, pregnancy termina-
tion is available on broad medical and social grounds or upon request. It is worth
mentioning that women’s authority in terms of healthcare decision-making such as
abortion varies in different societies and this also can play an important role in the
decision about abortion.

According to a UN report (2007), on world abortion policies, the overwhelming
majority of countries, 97%, permit abortion to save the woman’s life. In five coun-
tries, abortion is not permitted. Abortion laws and policies are significantly more
restrictive in the developing world. In developed countries, abortion is permitted for
economic or social reasons in 78% of countries and on request in 67% of countries.
In contrast, 19% of developing countries permit abortion for economic or social
reasons, while in 15% of developing countries abortion is available on request.

Many countries have additional procedural requirements that must be met before
an abortion may be legally performed. Additional requirements may relate to the
gestational limits, mandatory waiting period, parental or spousal consent, third-
party authorization, the types of medical facilities where abortions may be per-
formed, and mandatory counseling. In addition, even when abortion is legally
permitted, access to abortion services may be limited.
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In the United States, in its landmark 1973 abortion cases, in Roe v. Wade, the
U.S. Supreme Court held that a woman’s right to an abortion is not absolute and that
states may restrict or ban abortions after fetal viability, provided that their policies
meet certain requirements. For instance, 41states require an abortion to be per-
formed by a licensed physician. Nineteen states require an abortion to be performed
in a hospital after a specified point in the pregnancy, and 19 states require the
involvement of a second physician after a specified point. Also, 43 states prohibit
abortions, generally except when necessary to protect the woman’s life or health,
after a specified point in pregnancy (Guttmacher Institute 2018).

A study done by Sedgh et al. (2007) suggests that “Restrictive abortion laws are
not associated with lower abortion rates”. The authors suggest that “measures to
reduce the incidence of unintended pregnancy and unsafe abortion, including invest-
ments in family planning services and safe abortion care, are crucial steps toward
achieving the Millennium Development Goals”.

According to an analysis by United Nations Department of Economic and Social
Affairs Population Division, the average rate of unsafe abortion is estimated to be
more than four times higher in countries with more restrictive abortion laws than in
countries with less restrictive laws (UN Report 2014).

In a Position Statement approved by the Executive Board of The American
College of Obstetricians and Gynecologists (2017), “The reasons why women
attempt to self-induce abortion are varied and include barriers to accessing clinic-
based care, including cost, distance to the facility, and lack of knowledge of where
and how to access care, as well as a preference for self-care. Due to the growing
restrictions on abortion access and the closure of facilities providing this service,
self-induced abortion attempts may become more common”. The American College
of Obstetricians and Gynecologists (ACOG 2017) opposes abortion of the healthy
fetus that has attained viability in a healthy woman in their general policy related to
abortion and states that: “Induced abortion is an essential component of women’s
health care and affirms the legal right of a woman to obtain an abortion prior to fetal
viability”. However, the ACOG opposes the prosecution of a pregnant woman for
conduct alleged to have harmed her fetus, including the criminalization of self-
induced abortion. By raising the concern that the threat of prosecution of a pregnant
woman for abortion may result in negative health outcomes by deterring women
from seeking needed care after abortion, the ACOG opposes administrative policies
that interfere with the legal and ethical requirement to protect private medical infor-
mation by mandating obstetrician—gynecologists to report to law enforcement
women they suspect have attempted self-induced abortion.

It has been suggested that there are four possible solutions to the legal problem
of abortion, from highly restrictive law to highly permissive law and moderate law
which specify a wide range of acceptable indications with formal procedures to be
followed in applying for an abortion. The fourth option he suggested is to remove
all abortion laws leaving the ethics of its medical practice in the hands of physicians
individually or professional bodies, free from government interference or supervi-
sion (Callahan 1970, p. 486).
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4 Conclusion

The global reports have raised concerns about the increasing number of abortions,
and especially on mortality and morbidity risks associated with unsafe abortion.
Abortion and its psychological sequel has become a subject of research in many
countries. Although controversial, opponents of abortion have provided results of
studies showing negative psychological affect following abortion. On the other
hand, proponent groups have presented data showing no psychological sequel due
to abortion.

In response to the worldwide problem of abortion, in terms of public policy, each
society has tried to address the issue in its jurisdiction based on moral and socio-
cultural background. These policies may range between restrictive laws, moderate
or permissive laws to regulate any demand for terminating a pregnancy; even though
all members of the society may not be in agreement. Religious jurisdiction and
culture influence legal codes on abortion and shape individual attitudes and prac-
tice; however, under enormous pressures, a pregnant woman may still seek abortion
against her religious inclination and disregards the law if it restricts legal abortion
in her case. As a result, there is a substantial gap between theoretical issues in
morality as well as law and practical reality regarding abortion in many societies.
Despite the progress made in abortion debate and policy, the unsolved problem of
abortion remains an open discussion in all societies.
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Conservative Judaism on Abortion
and Related Issues

Elliot N. Dorff

1 Introduction: Texts and Methods of Judaism

Judaism, which traces its history back to Abraham c. 1700 B.C.E. (B.C.) his son and
grandson, Isaac and Jacob, and their descendants, is based on the Covenant God
made with them and specified more clearly during the revelation at Mount Sinai to
Moses and the Israelites assembled there (c. 1290 B.C.E.) on the way to the Promised
Land, called originally Canaan and then Israel. Judaism’s two daughter religions,
Christianity and Islam, also trace their roots back to Abraham, and so it is important
to indicate that all three of the Western religions are based not only on what each
sees as its sacred scripture, but also on how the authorities of each religion defined
which books got into the sacred canon and then how they interpreted and applied
those books. So Judaism is based on the Bible, but the Rabbis defined which books
got into the Bible and how to interpret and apply it, a chain of tradition that extends
to our own day, with rabbis in every generation adding to, deleting, and modifying
the tradition as they lived it and made it relevant to their own times. Similarly,
Christianity is based on the Bible as defined by the Church Fathers, who determined
for Christians which books constituted sacred scripture (they included the New
Testament and Apocrapha, both of which are absent in the Jewish Bible) and how to
interpret them. Finally, Islam is the religion of the Bible as retold in a different way
by the prophet Mohammed and then as interpreted and applied by Muslim authori-
ties through the generations. That is, each of the three Western religions is a tradi-
tion based on a canon of scriptures.

This explains why the differences among the three religions are not only based
on what each considers to be canonical scripture, but also on how they variously
interpret even scriptures that they share. So, for example, all three religions have the
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Garden of Eden story in their scriptures, but in Christianity that became the basis for
the Christian doctrine of Original sin, a sin that affects every person born since then,
while in Judaism we can learn from the temptations and sins of Adam and Eve, but
we are not responsible for, or tainted by, them. Similarly, classical Jewish sources
and Orthodox and Conservative Judaism in the modern period see all the laws of the
Torah (the Five Books of Moses) as legally binding as they are interpreted by the
rabbinic tradition and by the customs of the people, while Paul in Romans, chapters
7-11, established the basis for Christianity’s view that the biblical laws are no lon-
ger binding except for the Decalogue and loving God and one’s neighbor.
Furthermore, the Jewish tradition sees the Torah, presented as a revelation to
600,000 people standing at Mount Sinai, as more authoritative than any of the other
prophetic books of the Bible, for the latter were, assuming you believe them, the
product of revelation only to one man. Christianity, however, uses the prophetic sec-
tions of the Bible, especially the messianic passages, as most authoritative.

Rabbinic Judaism asserts that the revelation at Mount Sinai took two forms, the
Written Torah and the Oral Torah. “Torah” means instruction, from the same Hebrew
root used for the word teacher. The Written Torah is the Five Books of Moses. The
Oral Torah is understood by Orthodox Jews as simply the rest of what God revealed
to Moses at Sinai. Conservative and Reform Jews, who take an historical approach
to understand both the Written and Oral Torah, assert that in the ancient world all
traditions were originally oral because writing materials were scarce and few people
knew how to read. (Even today, with many forms of written communication and a
very high percentage of literacy among the population, much of a nation’s tradition
is communicated orally. So, for example, you learned that you may not drive a car
until you were 16 and only after you passed some tests not by reading it in your
state’s motor vehicle code, but from someone telling you that.). Eventually, in the
Conservative and Reform view, some of those oral traditions were written down and
then later edited together. These oral traditions consisted of stories, thoughts about
God and human beings (what we call “theology” today), history, and laws (what
Anglo-American lawyers call “the common law” in the case of Anglo-American
oral legal tradition). The Written Torah is then the first editing and commission to
writing of a small part of this ongoing oral tradition, stretching back at least as far
as Abraham. Parts of the rest of the Oral Torah were later edited and written down
in the six books of the Mishnah, edited c. 200 C.E. by Rabbi Judah, President of the
Sanhedrin, and yet more of the oral tradition was written down in the books of the
Talmud (or Gemara), edited by Ravina and Rav Ashi in the mid-sixth century
C.E. While those books focus on Jewish law, a wealth of midrash aggadah, or sim-
ply midrash, commented on and expanded the non-legal sections of the Bible, and
the books collecting those comments were edited and written down between the
fifth and twelfth centuries, including, for example, Genesis Rabbah (“the Great, or
Expanded, Genesis”), Exodus Rabbah, and the Yalkut Shimoni.

This process of commentary on the Bible continued on through the Middle Ages
to the modern period and indeed continues to today, when comments on the weekly
Torah reading in the synagogue can be found in books of such commentaries and in
multiple sites on the internet. In addition, legal rulings by rabbis (feshuvot; singular,
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teshuvah) have been written from the early Middle Ages to our own time, and rabbis
in all three of the major movements — Orthodox, Conservative, and Reform — write
such rulings, based on the precedents of the past but often choosing among them or
interpreting them in a new way to apply to modern circumstances. Finally, some
codes of Jewish law have been written, collecting and restating Jewish law up to the
point of their publication. These include most famously, Maimonides’ Mishneh
Torah (completed 1177 C.E., abbreviated M.T. in the notes) and Joseph Karo’s
Shulhan Arukh (completed 1565, abbreviated S.A. in the notes), with glosses by
Moses Isserles to reflect Northern European (Ashkenazic) Jewish practice where it
differed from the Mediterranean (Sephardic) Jewish practice that Karo recorded.

In making decisions about moral matters like abortion, Judaism uses Jewish law
and the legal techniques embedded in it to help Jews define what exactly is required
of them, what are the limits of what is required, and what they may or must do (Dorff
2005). In this way, Judaism is like Islam and unlike Christianity, which shies away
from a legal approach to moral issues. Judaism, though, does not use law alone to
decide moral issues. Other sources that influence such decisions within Judaism
include Jewish stories, history, theology, prayer, familial and communal norms,
proverbs, customs, and study (Dorff 2003, 311-344).

2 Conservative (Masorti) Judaism

Like the other two modern movements, Conservative Judaism began in Germany in
response to the third generation of German Jews living under Enlightenment condi-
tions — specifically, between 1820 and 1850. The Reformers argued that Judaism
should be defined exclusively as ethical monotheism, with few, if any, traditional
rituals that would mark them off as a separate people so that Jews could fully engage
the modern culture. The Modern Orthodox maintained that although young Jews
could attend secular universities (hence “Modern”), whenever what they learned
there contradicted traditional Jewish teaching, they must prefer Judaism over secu-
lar culture, for the former came from a perfect God and the latter from fallible
human beings. The founders of the Conservative movement sought not to reform
Judaism but to conserve it (hence the name) while still engaging fully in modern
culture. Thus from the very beginning, the objective was to embrace both tradition
and modernity and to integrate the two as fully as one could. The movement began
when Zacharias Frankel led a group of traditionalists out of the Reform camp in
1845 over the traditionalists’ insistence that the bulk of Jewish prayer remain in
Hebrew rather than the vernacular that the Reformers endorsed, and that was only
one such break with the Reformers, as the very first official statement of Conservative
ideology, the Preamble of the Constitution of the United Synagogue of America
(1913), made clear (Waxman 1958, 173; Dorff 1996, 273): The purpose of this
organization is as follows:

The advancement of the cause of Judaism in America and the maintenance of
Jewish tradition in its historical continuity,
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To assert and establish loyalty to the Torah and its historical exposition.

To further the observance of the Sabbath and the dietary laws.

To preserve in the service the reference to Israel’s past and the hopes for Israel’s
restoration.

To maintain the traditional character of the liturgy with Hebrew as the language
of prayer.

To foster Jewish religious life in the home, as expressed in traditional observances.

To encourage the establishment of Jewish religious schools, in the curricula of
which the study of Hebrew language and literature shall be given a prominent
place, both as the key to the true understanding of Judaism, and as a bond hold-
ing together the scattered communities of Israel throughout the world.

It shall be the aim of the United Synagogue of America, while not endorsing the
innovations introduced by any of its constituent bodies, to embrace all elements
essentially loyal to traditional Judaism and in sympathy with the purposes out-
lined above.

Although fleshed out much more clearly and specifically, the only other official
statement of Conservative belief — namely, Emet Ve-Emunah [Truth and Faith]:
Statement of Principles of Conservative Judaism (1988) — affirms the same princi-
ples. Thus the word used for Conservative Judaism in Israel and, in fact, everywhere
in the world except the United States and Canada is Masorti, meaning Traditional,
the word I suggested in 1980 (Dorff 1980) that we North American Jews adopt as
well to describe what we stand for in order to avoid the impression that we are con-
servative (with a small c¢) either religiously or politically and also to assert what we
do stand for — a traditional form of Judaism which, in order to be traditional, must
also integrate modern knowledge and sensitivities, just as our ancestors did.

3 Conservative Judaism: Methodology in Decision-Making

Because this chapter is about abortion, an issue that is treated extensively by Jewish
law as well as by other elements of the Jewish tradition, it is important to cite at least
part of what Emet Ve-Emunah says about Jewish law so that once having understood
the general approach of Conservative Judaism to Jewish topics, the reader will be
able to understand how it deals with abortion specifically. Here, then, is at least part
of what Emet Ve-Emunah (1988, 23) asserts about Jewish law:

We in the Conservative community are committed to carrying on the rabbinic tradition of
preserving and enhancing Jewish law (Halakhah) by making appropriate changes in it
through rabbinic decision. This flows from our conviction that Halakhah is indispensable
for each age. As in the past, the nature and number of adjustments of the law will vary with
the degree of change in the environment in which Jews live. The rapid technological and
social change of our time, as well as new ethical insights and goals, have required new
interpretations and applications of Halakhah to keep it vital for our lives; more adjustments



Conservative Judaism on Abortion and Related Issues 13

will undoubtedly be necessary in the future. While change is both a traditional and a neces-
sary part of Halakhah, we, like our ancestors, are not committed to change for its own sake.
Hence, the thrust of the Jewish tradition and the Conservative community is to maintain the
law and practices of the past as much as possible, and the burden of proof rests on the one
who wants to alter them.

What this means is that a Conservative (Masorti) discussion of abortion will, as
the reader will see, begin with and largely affirm what has been the traditional
stance about abortion since the time of the Torah. At the same time, because we now
know much more about fetal development than our ancestors did even two or three
generations ago, some parts of the Conservative (Masorti) approach to abortion will
be tweaked to reflect our new medical knowledge and abilities. In addition, the cur-
rent social — and especially the demographic — situation of Jews will affect what the
Conservative movement says about abortion.

Conservative (Masorti) Judaism follows Jewish historical precedent in its meth-
ods for answering questions in Jewish law and ethics. Over the last two thousand
years, most questions in Jewish law and morality were answered by the local rabbi
(the mara d’atra, the teacher of the place). Sometimes he or she (women were first
ordained in the Conservative movement in 1985) will contact another rabbi known
to have expertise in a particular area for advice, but in the end it is still the local
rabbi who decides the matter. The other historical methodology for determining
Jewish law and ethics has been regional bodies of rabbis. The Sanhedrin of old was
at least in theory the Supreme Court for worldwide Jewry from its inception, which
is a matter of historical dispute but certainly by the first century C.E., to its demise
in 361 C.E. During the Middle Ages and into the early modern period, regional
groups of rabbis met at commercial fairs, did business during the daytime, and dis-
cussed legal and moral issues in the evenings. Similarly, Conservative/Masorti has
a Committee on Jewish Law and Standards (CJLS), to which rabbis can refer ques-
tions that they think the movement as a whole should address. Local rabbis on their
own authority are still free to decide for their congregation or educational institution
something different from what the CJLS has decided,! but Conservative rabbis look
to the Committee to set the practice of the movement and so usually follow the deci-
sions of the Committee, either because they respect and agree with the research and
reasoning that went into the legal opinion that always accompanies a decision, or
because they want to feel that they are part of the movement’s mainstream. As a
result, in the material below several decisions of the CJLS will be cited as evidence
of the position of the Conservative/Movement on abortion and its related issues of
birth control and the biblical command to procreate.

'The one exception to this is a Standard of Rabbinic Practice, which all Conservative rabbis and
synagogues must obey, but there are only three of those as of this writing. For a description of those
and a more detailed description of how the CJLS works, see Dorff 1996, 151-162.
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4 The Classical Jewish Stance on Abortion

There is a clear bias for life within the Jewish tradition. Indeed, it is considered
sacred. Consequently, although abortion is permitted in some circumstances and
actually required in others, it is not viewed as a morally neutral matter of individual
desire or an acceptable form of post facto birth control. Contrary to what many
contemporary Jews think, Jewish law restricts the legitimacy of abortion to a narrow
range of cases; it does not give blanket permission to abort.

Judaism does not see all abortion as murder, as Catholicism does, because bibli-
cal and rabbinic sources understand the process of gestation developmentally. Thus
the original Hebrew version of the Torah (Exodus 21:22-25) stipulates that if a
woman miscarries due to an assault, the assailant is not held liable for murder but
rather must only pay for the lost capital value of the fetus. That early law already
indicates that although the mother has the full status of a human being and all its
protections, the fetus is not to be viewed as a full-fledged human being but rather as
part of one.

Based on this, the Talmud (B. Yevamot 69b) determines that within the first forty
days after conception — and possibly up to just under two months of gestation — the
zygote is “simply water”.

Rabbi Immanuel Jakobovits (1959, 1975, 275), the author of the first full-length
book on Jewish bioethics and former Chief Rabbi of the United Kingdom, notes that
“forty days” in Talmudic terms may mean just under two months in our modern way
of calculating gestation due to improved methods of determining the date of
conception.

Another talmudic source (B. Niddah 17a) distinguishes the first trimester from
the remainder of gestation. These marking points are not based on a theory of
ensoulment at a particular moment in the uterus; they are rather determined by the
physical development of the fetus as the Rabbis witnessed it when women miscar-
ried at various stages of pregnancy. Even in the early stage of pregnancy, whether
forty days or three months, the Rabbis have required justification for an abortion in
order to preserve the mother’s life or health. For until very recently in human his-
tory, an abortion was a major threat to the mother’s life and more often than not led
to her death. It was performed only when both the mother and fetus would otherwise
die and so doctors performed an abortion in an attempt at least to save the fetus. The
effect of marking off the early stage of pregnancy from the remainder of gestation
is to make abortion during the early period permitted for more reasons than during
the rest of pregnancy, when the fetus is legally categorized “like the thigh of its
mother” (B. Hullin 58a and elsewhere). According to B. Yevamot 69b, during the
first forty days of gestation, the embryo is “simply water”, but even then the Rabbis
required justification for an abortion based on the mother’s life or health. It has been
argued that because our bodies are God’s property, neither men nor women are per-
mitted to amputate their thigh except to preserve their life or health, and so, by and
large, abortion is forbidden (Feldman 1968, pp. 265-266 and Chapter 15).



