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Chapter 1 ®)
Introduction Check or

Even though it is not recognized as such in the global economy in general, migration
figures as one of the constitutive processes of globalization in today’s world (Sassen
1998, p. xxi). According to this reality, as McGrew (1992) argues, globalization
concerns processes acting on a global scale, which go across the national boundaries
by integrating and connecting communities and organizations in new combinations
of space-time, turning the interconnected world into a reality and an experience
widely intertwined. The new time and space features, resulting from compression of
distances and time scales, encompass the most important aspects of globalization,
exerting an effect on cultural identities. In this context, the understanding of time/
space compression and identity is influenced by a multi-connected world, leading to
the decentralization and the displacement of individuals, influencing the way they
act, think, and communicate. The new pace of society is confirmed by Marques’
words:

You may name as you please the phenomenon of market opening, bringing together people
and companies of different nationalities and domiciles, massification of communications,
consumption and transport, whether it is globalization or simply postmodernity, the inter-
nationalization of private life is the reality nowadays. [...] There are not any longer those
who do not know the strength of lex mercatoria, the franchise contract of international
brands, the international banking and financial system, or students of the Faculties of Law,
Economics, and International Relations who are not curious as to get to know more on these
phenomena on the international scene (Marques 2008, pp. 321-323).

Czaika and de Haas, while analyzing the context of surging migration, also
correlate globalization and migration, stating that the first has facilitated the latter:

The core idea is that growing social, economic, and cultural interconnectedness epitomized
by the concept of “globalization” has facilitated migration in ever greater numbers between
an increasingly diverse and geographically distant array of destination and origin countries.
Other factors that seem to explain surging migration are increasing international and
domestic inequalities, the persistent demand for high- and low-skilled migrant labor in the
segmented labor markets of wealthy societies, and the lack of opportunities, population
growth, oppression, and violent conflict in developing countries (Czaika and de Haas 2015,
pp. 285-286).

© Springer Nature Switzerland AG 2020 1
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2 1 Introduction

Given this outlook, the phenomenon of globalization and the consequent expan-
sion of international trade and capital flows encourage States to strive so as to meet
the requirements of the New International Economic Order." Using this economic
discourse, Bauman problematizes mobility, affirming that it “climbs to the rank of
the uppermost among the coveted values — and the freedom to move, perpetually a
scarce and unequally distributed commodity, fast becomes the main stratifying factor
of our late-modern or postmodern times” (Bauman 1998, p. 2). In this sense, the
economic, administrative and legislative strategies of States shall be consistent with
the intense pace of movement of markets and people, avoiding stratification of
society caused by migration.

However, at the same time in which legal reforms have been created in order to
facilitate capital flow, there has also been a lack of legal innovation when it comes to
people’s movement around the globe (Sassen 1998, p. xxi). After all, as Dauvergne
affirms, “the mobility of people, or in economists’ terms ‘labor’, is never assumed to
be as great as that of capital within the globalized economy” (Dauvergne 2008,
p. 43).

It is in this context of bringing individuals and people together that one realizes
that the displacement of human contingents from one country to another, in order to
have better living conditions, opportunities and work is a social phenomenon, which
seems to have been intensified with the advent of globalization (Pereira 2006, p. 85).
Migration can be considered as a parameter of globalization and it should be seen in
a complementary way to other parameters of globalization, such as the movement of
goods, services, information, money and investment (Trachtman 2009, p. 10). In
Oltmer’s words, “(...) migrations contribute to transformation processes as a result
of globalization — they have altered the makeup of populations, and they have
modified economic and social structures, religious practices, and forms of artistic
expression” (Oltmer 2015, p. 54). Therefore, migration has functioned as a key
factor in globalization in the last centuries and it is likely to remain so in the future.

In fact, since the origin of the Homo sapiens species until today, humanity has
been expanding over the entire planet. Nevertheless, over the course of world history
humans “have gradually invented new technologies that have accelerated [...]
migrations” (Fisher 2014, p. xxi).> Still, if one compares migration at the very
beginning of humanity with the migration the world faces nowadays, there is a
considerable difference to be mentioned. At that time, the world was not intensely
populated, but now immigrants have to increasingly adapt themselves to the new
community they arrive in or expel communities from their new home territory (or be
expelled by the communities already living there) (Fisher 2014, p. xii). Also, modern
migration differs from migration in the beginning of world history, as society is now
organized (grossly expressed) into nation-states and such states retain the control
over the mobility of its population, requiring passports, visas and—consequently—

"In order to better understand the origins and developments of the New International Economic
Order, see Golub (2013).

?In this sense, see also: Goldin et al. (2010, pp. 11-12).
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controlling their borders (Hirst and Thompson 1999, p. 257). Whether it is due to
“yoluntary” or “forced migration”,” the fact is that the movement of people from one
country to another or from one region to another can occur temporarily or perma-
nently. However, these movements have always brought along deep changes in the
lives of migrants in their home countries, and certainly, in the receiving States
(Pereira 2006, p. 85).

These changes to the movement of people have also occurred in the largest South-
American country, namely Brazil. The origins of the modern Brazilian population
can be traced back to the encounter of native Brazilians with Portuguese colonizers
(Sampaio 2004, p. 13). In this context, the settlement of people in Brazil mainly
occurred through immigration of the Portuguese, as well as of the people being
brought from Africa, due to the Atlantic slave trade.* However, nowadays, Brazil
receives people from different nations. These newcomers see in Brazil the opportu-
nity to undertake their businesses, complete or start their studies, or even escape
from dire situations in their home countries.

It is of great importance to note that, for decades throughout the twentieth
century, Brazilians had envisioned better life choices and livelihood abroad, and
Brazil has been considered as a country of emigration.” However, more recently,
Brazil became a pole of attraction for migration flows, which results in the reception
of immigrants both of low education and less skilled labor and skilled workers.
Moreover, the European debt crisis in 2009 (Reusens and Croux 2017, p. 108)
changed the profile of immigrants arriving in Latin America and the Caribbean and
Brazil follows this trend of receiving European immigrants, at least until 2014/
2015.°

It is in this context, that there is a pressing need to develop the legal and public
policy pillars in order to receive these various categories of migrants in Brazil. For
the first time in history, Brazil has begun to consistently receive individuals and

3An in-depth analysis of both forced and voluntary migrations will be presented in Chap. 2 of the
present work.

“It is important to note that we are not affirming that slave trade corresponds to an immigration
movement to Brazil, as it is explained in Chap. 3 of this work.

5Tt is important to note that the flexibility of the job market, production restructuring, complete
internationalization of national economies, and high interest rates imposed by the macro-economic
adjustment according to IMF guidelines, among other factors, have contributed to the destruction of
jobs and stagnation of the economy in developing countries such as Brazil, see: Pereira (2006,
p- 87).

S According to the report released by the International Organization for Migration, there is a trend of
increased migration flows from the European Union (EU) to Latin America and the Caribbean
(LAC) region. At the same time, there is a decrease in the movement of people in the other direction.
In this regard, see: Organizacion Internacional para las Migraciones (2015). Also, a Eurocentric
point of view towards migration makes one forget that “the largest migration flows currently take
place within less developed global regions and within the area of the former Soviet Union”
(Straubhaar 2015, p. 238).
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migratory groups, including at its borders.” A situation that has become increasingly
similar to the one faced by industrialized countries in Central and Western Europe, in
particular Germany. Today, taking the lead as one of the strongest economies in
Europe, Germany has immigration policies that attract skilled and highly qualified
people, not just from the European Union (EU), but also from third-countries. Within
the context of the EU, there is a legal framework, which may serve as inspiration, but
also, as a negative role model for the reconceptualization of political and legal
intentions of the Brazilian State with regards to the reception of migrants in the
country. Under this context, the new Brazilian Migration Law, which entered into
force in November 2017, and its related policies should try to bring protection to
immigrants, to promote the integration between Brazilians and immigrants, and to
maintain a balance as regards the opportunities made available, whether for
nationals, or for immigrants. This new law aims to transform the idea of being a
foreigner into being a migrant and, therefore, having their dignity and their human
rights guaranteed.

In this respect, we® will carry out an in-depth study of Brazil’s and
MERCOSUL’s’ legal framework on migration, as well as their projects and aspira-
tions aiming at the consecration of a more conscious immigration policy compatible
with the most recent needs of the Brazilian State. In this sense, the study of
Comparative Law will be necessary in the present work. We will analyze the level
of protection granted to immigrants regarding their liberty of entry and stay into/
within Brazil and MERCOSUL, using Germany’s and the EU’s legal framework on
migration as a parameter of comparison. After all, we believe that comparison gives
jurists the opportunity to find the best solution for juridical problems faced in
distinctive juridical orders (Kotz and Zweigert 1996, p. 14).

The first goal of the present study, which is outlined in the second chapter, is to
problematize the definitions that are given to the phenomenon of migration, explor-
ing its various nuances, as well as understanding the legal nature of Migration Law
in the contexts of Brazil, Germany, and the EU. A conclusion about the taxonomy of
Migration Law is suggested putting the rights of migrants in a transnational law
context. It is important to mention that the goals of the present work relate to

8

7A recent inflow of Haitian nationals to Brazil is already considered to be the greatest migration
wave to Brazil in the last 100 years and around 80 Haitians cross the Brazilian Amazon borders
every day, see: Godoy (2011). Not to forget the recent Venezuelan influx into Brazil, which is also
mentioned in the course of this study.

8The use of the of first-person plural pronouns in this work intends to evoke a sense of commonality
and rapport between the writer and the reader.

“We have decided to refer to the Southern Common Market with the abbreviation MERCOSUL
(Mercado Comum do Sul), once, in the present work, the Portuguese version of the name of the
common market shall prevail rather than the Spanish one (Mercado Comiin del Sur—
MERCOSUR).
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voluntary migration: international refugee law and related aspects are not included in
the analysis of the present work.'?

The third chapter presents the history of migratory movements in Brazil and
Germany and, at this point, we can already draw the first differences between the
current migration law and policies of both countries. These historical comparisons
are considered as an essential element for the understanding of the migration cultures
of Brazil and Germany, and, consequently, in MERCOSUL and the EU, respec-
tively, opening space for an easier development and comprehension of a new
migration law for that South-American country.

The fourth chapter is dedicated to the study of the legal framework on migration
in Brazil and in MERCOSUL. Firstly, we provide an in-depth study of the new
Brazilian Migration Law. The chapter begins with a presentation of whom the new
law addresses, followed by an analysis of its extensive principles and guarantees.
Additionally, in order to understand the level of protection provided to immigrants in
Brazil, we analyze and comment on the Brazilian Migration Law’s provisions on
immigrants’ rights of entry and settlement, which includes provisions on border
policies and visa requirements. Also, the provisions on mandatory departure of a
non-Brazilian from the national territory are presented and analyzed (namely, the
measures of repatriation, expulsion, and deportation), so that we can understand the
legal limitations of an immigrant within Brazilian territory. In order to identify to
what extent the national legal framework influences the supranational framework
and/or vice versa, we present, still under the context of the fourth chapter of this
work, MERCOSUL’s general structure. Thereafter, we present the legal framework
on migration existent in MERCOSUL, exposing its limited accomplishments under
the scope of MERCOSUL law, as well its approach to both MERCOSUL citizens
and non-MERCOSUL citizens in respect of the possibilities they have regarding
their freedom of movement.

The fifth chapter draws a parallel with the fourth one, and, therefore, its structure
is similar to the one contained in Chap. 4. Chapter 5 firstly explores the general rules
of entry of immigrants of a third-country into German territory (Sect. 5.1). Following
that, attending to a methodological cut-off (which is discussed at the beginning of the
chapter), the subchapter separates the analysis into: (a) the rights of third-country
nationals who reside in Germany for educational purposes; and (b) the rights of
residence of third-country nationals who reside in Germany for economic purposes.
We further analyze the third-country nationals’ termination of stay within the
country, establishing the rules for expulsion, removal, and deportation. Section 5.2
presents an analysis of EU law on the freedom of movement. In this regard, we relate
EU citizenship to the freedom of migration of EU citizens within the EU, specifying
its general rules on entry and stay of EU citizens and their family members within the
Union. Restrictions on the right of free movement and residence on grounds of

9This cut-off is substantiated in Sect. 2.1 of this book. Despite this methodological cut-off, it is
fundamental to understand the differences between voluntary and forced migration, so that it can be
possible to rethink both migration concepts, as we will see in the next chapter.
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public policy, public security or public health are also discussed, as well as the
protection guaranteed under EU Law against the expulsion, and the possibility of
compulsory termination of stay, of EU citizens on the grounds of abuse of rights or
fraud (Sect. 5.2.1).

The following Sect. 5.2.2 details the EU’s approach on migration directed to third
country nationals, which includes not only a brief explanation on the migration
agreements between the EU and third countries, but also a selection of the EU’s
Directive on migration that rule the entry, stay and compulsory termination of stay of
third-country nationals, namely: (a) Council Directive 2003/109/EC of 25 November
2003 concerning the status of third-country nationals who are long-term residents;
(b) Council Directive 2009/50/EC of 25 May 2009 on the conditions of entry and
residence of third-country nationals for the purposes of highly qualified employ-
ment; (c) Directive 2011/98/EC of the European Parliament and of the Council of
13 December 2011 on a single application procedure for a single permit for third-
country nationals to reside and work in the territory of a Member State and on a
common set of rights for third-country workers legally residing in a Member State;
and (d) Directive 2008/115/EC of the European Parliament and of the Council of
16 December 2008 on common standards and procedures in Member States for
returning illegally staying third-country nationals. All these Directives conform to
the methodological cut-off used in Sect. 5.1. It is relevant to mention that both
Chaps. 4 and 5 offer a synthesis of the most important legal elements inherent to the
scope of the legal framework which is presented. In this sense, the reader shall not
hope for a commentary on every single provision of the laws and acts presented, but
he/she should be aware of the rights and conditions granted/imposed on to immi-
grants that play an important role on immigrants’ freedom of entry and stay in Brazil/
MERCOSUL and in Germany/EU.

This work will consist of legal hermeneutics, comparative research method,!" and
existing scholarly legal research.'” The existing scholarly legal research will con-
tribute to develop the work’s research questions, as well as the concepts and
definitions involved in the research study. For the legal hermeneutics, primary
legal materials will be used, such as norms on constitutional and migration law
from Brazil, migration laws from Germany, as well as primary and secondary legal
sources of the EU that relate to migration. We will also make use of reports drafted
by governments, international organizations and statutory bodies, as well as case
law. Secondary legal materials such as textbooks, commentaries, law and social
science articles, case commentaries, opinions and newspapers will also be used as
sources to comprehend underlying legal reasoning of primary legal texts.

"'In the context of the present work, this relates to the comparison of national—and supranational—
legal systems, putting aside the academic discussions on whether comparative law should be
considered as a science or as a mere method of study and research (or only even a technique).
For both sides of this discussion, see: Oriicii (2007, p- 62). Jiirgen Basedown, for instance, considers
comparative law as a method, not as a science, see: Basedow (2014).

2We based our research methods on Corten (2009) and Goodrich (1985). Other insightful
references are: Baude and Sachs (2017).
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The comparative research method will consist of the micro- and macro-
comparisons (Kotz and Zweigert 1996) arising from the doctrinal research that
will be carried out on Brazilian and MERCOSUL laws on migration and the German
and European legal framework on migration."? The conclusions taken from these
comparative methods should be used in order to reflect upon the following research
questions:

*  Which is the most suitable taxonomy (or legal nature) to be given to migration
law, considering the differences between the legal orders selected for this work?

e Which legal framework on migration (Brazilian, under the context of
MERCOSUL law or German with the EU law background) provides greater
protections of the freedom of movement?

* How effective is Brazil’s new migration law in terms of freedom of movement
(solely considering the facilitation of entering and staying into/within the
country)?

¢ Is it possible to refer to a MERCOSUL legal framework on migration?

The final step and main goal of the work aims to suggest a model of public policy
and immigration law to the Brazilian State, contributing to Brazil’s inclusion in the
list of countries that attract a foreign working force, and provide these people with
equal legal treatment. It is necessary to envision, for Brazil, legal and political
strategies, informed by mistakes and successes from foreign legal systems, and
long-established immigration policies defined for some years now, so that it is
possible to develop strategies and goals that correlate to the reality in which Brazil
finds itself. The study of foreign legal systems provides the lawmaker in Brazil with
a greater legal foundation,'* so that it is possible to draw a parallel and better
organize the immigration policies in Brazil; criticize the country’s new migration
law; and propose common public policies and legal instruments taking effect within
MERCOSUL."

3The comparison of national legal systems is the most common geographical level of comparison,
according to Van Hoeckel (2015, p. 3).

Considering that Comparative Law has, as one of its goals, the improvement of one’s own legal
system, as systematically summarized in Van Hoeckel (2015, pp. 2-3).

31t is situating the object of study in comparative work that the legal scholar can innovate in his/her
research, if he/she considers “a more diverse array of countries and legal systems, devoting more
attention to the causes and consequences of different national and regional approaches, and drawing
on social sciences methods”, see: Roberts et al. (2015, p. 474). These thoughts are also brought by
Peter Héberle (1992, pp. 1034-1035), when he affirms that, because the world moves together,
different nations and countries share the same problems and, therefore, it is more likely that these
problems could be solved in the same way around the globe. In this context, the acquisition from
(at a first moment) foreign legal and cultural elements (Rezeption) might serve for the solution of a
problem of a specific legal order.
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Chapter 2 ®)
On the Legal Nature of Migration Law s
in Brazil, Germany and the European

Union

In this second chapter, we will conduct an analysis explaining how Migration Law is
seen, both under Brazilian Law and EU Law, including some elements of German
Migration Law. The main goal of this chapter is to identify—through Comparative
Law—the differences regarding treatment given to the subject in these juridical
orders. The reason for this comparison relies on the fact that, depending on the
juridical order in which Migration Law is inserted, several names and different types
of conduct can be attributed to the same social phenomenon, namely migration. This
chapter tries to prove that, depending on the classification given to Migration Law,
the phenomenon of migration can be seen from a perspective which—not always—
fits to the necessities of migrants, but to the necessities of the host States.

Before presenting these differences,—and in order to better understand why they
exist—, it is important to first define in this second chapter what migration is and the
characteristics of the people who are considered to be migrants. These initial
explanations will be followed by a common basic distinction made between forced
migrants and voluntary migrants. Special attention must be paid to this distinction,
since the structure and the comprehension of this work depend on it. Lastly, this
explanation will be followed by an in depth analysis of the legal nature of Migration
Law under Brazilian and EU law, with references to some aspects of German law.

Law, wherever it is developed or applied, possesses certain features. These
features give law its very nature, or essence. We presume for the initial discussion
that law is not the only normative domain in our culture, and we affirm that
“morality, religion, social conventions, etiquette, and so on, also guide human
conduct in many ways which are similar to law” (Marmor and Sarch 2015, p. 1).
It is for this reason, that in order to understand how different legal orders understand
what migration is, the “understanding of the nature of law consists in an explanation
of how law differs from these similar normative domains, how it interacts with them,
and whether its intelligibility depends on other normative orders, like morality or
social conventions”. The analysis of the nature of the law starts in this chapter and
continues in Chap. 3, where the historical basis of this analysis will be established.
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12 2 On the Legal Nature of Migration Law in Brazil, Germany and the European Union
2.1 Defining Migration

According to Clarke, the term migration identifies the movement of people and
populations between States and continents (Clarke 2011, p. 1). The United Nations
(UN) has defined migration together with the definition of “international migrants™:
according to the UN, international migrants are “any person who changes his or her
country of usual residence” (United Nations Statistics Division 1998, p. 9).

Furthermore, Massey and Taylor (2004, p. 383) agree that, in order to define a
“move”, it is necessary to fix a line, so that it can be crossed. According to the
authors, where this line should be crossed is a matter of social and political
construction (and, according to our perspective, it is also a matter of legal construc-
tion).! Massey and Taylor do not consider international migration as the simple
crossing of international boundaries, as this crossing depends on the actor (who is
crossing,) and also on the intention of the actor.

Indeed, if a person crosses the border into another country and does not have the
intention of living there, this person can be considered, for instance, a tourist. This
definition presented by the authors can be connected to the definition of the term
foreigner. Being a foreigner means that a particular person does not have a specific
nationality (Lopes 2009, p. 31). According to Carmen Tiburcio, this means that all
those who do not” have a specific nationality (in Tiburcio’s explanation, the Brazil-
ian nationality) are to be considered as foreigners within the respective country
(Tiburcio 2001, p. 1).3 In this sense, according to Garcia, it seems to be correct to
affirm that the differentiation between a national and a non-national of a particular
country represents the grounds for the establishment of the rights of foreigners/
immigrants, but it does not mean that this differentiation represents a discrimination
against foreigners/immigrants (Garcia 2015, p. 154).

On the other hand, migrants are those who move from one country to another,
either if one refers both for immigration or emigration. Immigrants are, therefore,
foreigners, but not all foreigners are automatically considered migrants or immi-
grants. Taking once again the example presented above, tourists fall under the
category “foreigners”, but are not immigrants, since they have their permanent
residence in a country which is not the one they are currently in. Whether or not
they are considered as an immigrant, the fact is, that affixing the title “foreigner” to
an individual has clear negative connotations. The intention of the expression is to
exclude those people from the native people. This exclusion, which can at times also

'The social, political and legal constructions of migration are also analyzed and discussed by Bast
(2011). According to the author, the legal migration management concurs with various perspec-
tives, including cultural and economic ones.

The same excluding explanation works for the definition of foreigner under German Law as well,
see: Renner (1998, p. 73), as well as § 2 (1) of the German Residence Act, and Hailbronner and
Herzog-Schmidt (2016, p. 11).

3Following Tiburcio’s definition, see: Cahali (2011, p. 26).
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convey a feeling of hate, is, to some extent, being explored by jurists* but mainly by
social scientists.’

According to Kilin and Kiinzli, movements of populations might be voluntary or
forced ones and they might occur inside a country’s territory or across the borders of
a country. Considering this description, both authors affirm that four different groups
of people—because of different characteristics—need protection from both Human
Rights and Migration Law:

(1) Menschen, die sich frei entscheiden, ihren Wohnort aus 6konomischen, familidren oder
anderen Griinden zu verlassen, und sich an einem anderen Ort im eigenen Land niederlassen;
(2) Migrantinnen und Migranten, die aus den gleichen Griinden in ein anderes Land ziehen;
(3) Binnenvertriebene, d. h. Menschen, die zum Verlassen ihres Wohnortes gezwungen
werden und in einem andern Teil des eigenen Landes Zuflucht suchen [...]; und
(4) Fliichtlinge, die gezwungen sind, im Ausland Schutz vor Verfolgung oder Vertreibung
zu finden (Kélin and Kiinzli 2008, p. 577).6

Thomas Straubhaar dedicates his work On the Economics of International Labor
Migration to the international migration of a labor force and he defines it as a spatial,
social and non-forced movement of people from one country to another (as well as
from one social system to another). According to Straubhaar (1988, p. 47), these
migrants leave their countries for economic reasons and they intend to stay abroad
for more than 12 months.

This 12-month period is considered for the sake of having an accurate measure of
global bilateral flows (Skeldon 2013, p. 2), and it is the same period of time the UN
uses to define the long-term migrant. As stated by the UN in the Recommendations
on Statistics of International Migration Revision (1998, p. 10), the long-term migrant
is:

A person who moves to a country other than that of his or her usual residence for a period of

at least a year (12 months), so that the country of destination effectively becomes his or her
new country of usual residence. From the perspective of the country of departure the person

“*Foreignness in migration law has been discussed and conceptualized by approaching securitiza-
tion, irregular migration and international crime matters, see: Rubio-Marin (2014, p. 2). See also:
Dauvergne (2008) and Pallida (2011). About criminalization of immigrants, see also: Fan (2014).

SBill Ong Hing presents a multi-stepped approach towards immigrants and goes beyond this
abovementioned negative approach, in which the immigrant is firstly labeled a problem through
demonization. Afterwards, the immigrant is dehumanized, until at last his or her actions can be
criminalized, see Hing (1998, p. 81). Based on Norbert Elias’s studies, Rosalina Campos uses the
sociology of migration to explain the rejection of the outsiders. Campos presents different grades of
foreignness, which depend on the power relations between the host society and the group of
foreigners, see: Campos (2011). See also: Booth (1997).

SA free translation of this extract into English has been made by the author: (1) persons who freely
choose to leave their place of residence for economic, family or other reasons, and settle in another
region, in another place, in their own country; (2) migrants who, for the same reasons stated above,
move to another country; (3) internally displaced people, i.e., people who are compelled to leave
their place/region of residence and seek refuge in another part of their own country [...]; and
(4) refugees, who are forced to find protection abroad because they suffer from persecution or
expulsion.
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will be a long-term emigrant and from that of the country of arrival the person will be a long-
term immigrant.

The UN continues its explanation and defines the short-term migrant as:

A person who moves to a country other than that of his or her usual residence for a period of
at least 3 months but less than a year (12 months) except in cases where the movement to that
country is for purposes of recreation, holiday, visits to friends and relatives, business,
medical treatment or religious pilgrimage. For purposes of international migration statistics,
the country of usual residence of short-term migrants is considered to be the country of
destination during the period they spend in it.

These time and circumstance limitations defined by the UN might be suitable for
the situation of many migrants. However, there are some situations which might be
not included in the UN’s definition. One could think about, for example, an
international student from China who decides to spend 6—12 months in a German
University. This student cannot be considered either a long-term migrant (because he
or she is still within the 12-month period), or even a short-term migrant (as he or she
does not fulfill the purposes indicated by the UN). Nevertheless, this student will
have to satisfy all obligations as an immigrant in Germany, obtaining the specific
visa, making his or her resident registration at the city he or she lives in, for example,
opening a bank account and acquiring health insurance.

Therefore, both the UN’s time and circumstance metrics contained within the
definitions should be considered as purely illustrative ones, used solely for the sake
of helping the UN to provide international migrations statistics.” In fact, international
migration is otherwise conventionally “defined as a form of human mobility that
fulfills a space-based (that is, crossing state borders) and a time-based (usually, one
year of residency) condition” (Recchi 2015, p. 149). After all, migrants are human
beings moved by passion, by natural, economic and social circumstances and,
therefore, it is difficult for researchers to identify whom should be given the status
of a long-term or a short-term migrant. Arbitrary distinctions do not always help
when defining and studying migration, especially because human mobility can be
both positively and negatively-oriented, as Sirkeci and Cohen (2016, pp. 382-383)
brilliantly state:

Migration, when approached and defined in rational terms ignores the conflictive decision-
making that frames mobility, the dynamic nature of human movements and overlooks the
nature of mobility (including the length of a sojourn) which can be for shorter periods and
circular and reproduced and repeated over time. Emphasising rational decision-making
builds a rosy and hopeful story and assumes that human mobility is always positively-
oriented. In other words, a traditional approach to migration argues that movers are in search
of ‘a better life’ seeking to improve their economic status, advance their studies, nurture
intellectual needs and gain freedoms. Stated briefly, people move towards (and want to move
towards) better opportunities. Much contemporary mobility follows a rather less positive

"Hanlon and Vicino (2014, p. 5) draw attention to the fact that “in many cases the official statistics
on migration do not include people who have entered a foreign country without the required legal
documentation”. That means that many official statistics might not have registered the so-called
illegal or irregular migrants.
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model, where it [...] is often driven by conflict. People move away from difficulties,
challenges, conflicts, oppression and restraints that range from the small and immediate to
the large and long term.

Although all the definitions presented above indicate different perspectives, it is
not difficult to understand that international migration has to do with movements of
people and that migration “is only one specific, politically [and legal] shaped subset
of all the possible manifestations of human mobility” (Recchi 2015, p. 149). Also,
international migration “is often seen as the main process leading to the redistribu-
tion of population” and has become a key component for population growth in some
regions of the world (Zlotnik 2004, p. 33).

Therefore, in this context, even though migration also occurs within the territory
of one country, this work is specifically devoted to the issues of international
migration. For this reason, the term “migration” in this work is to be understood
and used in the sense of “international migration”.®

Migration is a complex phenomenon that comprises political, legal and economic
aspects. Besides, the term migration also implies multiple options (e.g.,
one-directional and multiple, temporary or long-term, voluntary or forced, free or
unfree) (Harzig and Hoerder 2009, p. 3). Whether it represents an economic and
social problem or an economic advantage, both the host country and the country of
origin can consider the phenomenon of migration from several perspectives (Veloso
Ledao 2013, p. 97). For this reason, different countries have different attitudes
towards migration and develop different migration policies.

Therefore, countries of destination, and countries of origin, of migrants adopt
laws and regulations that are often intended not only for protecting immigrants, but
also for limiting and regulating their lives in the host country. These limitations are
usually much more stringent and stricter than, for example, those regulating inter-
national investment law or international trade law, such as those related to the sale of
certain goods in a specific region or country.

In this context, according to Massey and Taylor (2004, p. 377), “the flows of
goods, capital, commodities, and information are accompanied by a rising volume of
immigration”. Therefore, at the same time, emigration is “rooted in structural trans-
formations that follow countries’ incorporation into the global market economy”. In
this regard, both authors identify that there is a contradiction, that connects massive
economic power and control of migration: “today’s core economic powers all seek to
impose controls and limitations on the movement of people.” Massey and Taylor
complete their arguments by stating that the deregulation and globalization of all
markets, except for the labor market, are characteristics of today’s global economy.
Whether this scheme will survive in the next years, and how this apparent contra-
diction will be resolved is one of the biggest questions of this century (Massey and
Taylor 2004, p. 378).

8Throughout this work, the term “migration”, combined with the expression “movement of people”
will be the two most used words to refer to human mobility.



