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Manifesto, “For a free and united Europe”
(1941), to which we can still look with
admiration as a founding thought and
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Preface

More than seven years after the publication of the Commentary on the Treaty on
European Union, and while crises of European integration follow each other, the
editors present the first of the four volumes of the Commentary on the Treaty on the
Functioning of the European Union. This publication is greatly delayed, but, despite
very considerable impediments, the editors have succeeded to bring together
authors from 28 (27) Member States of the Union within this work.

In the meantime, on 31 January 2020, the United Kingdom has left the European
Union after concluding a Withdrawal Agreement in October 2019. On 24 Decem-
ber 2020, shortly before the end of the transition period and the UK’s leaving of the
Internal Market and Customs Union, the European Union/European Atomic Energy
Community and the United Kingdom, after tough negotiations, reached a Trade and
Cooperation Agreement. Seeking to establish clear and mutually advantageous
rules governing trade and investment between the Parties (Preamble), that Agree-
ment aims to provide a legal base for economic partnership. Despite this negotiating
success, the United Kingdom’s withdrawal marks a sharp break in the history of
European integration. The future relationship between the Union and its new
autonomous and sovereign partner across the Channel, “broad”, “close and peace-
ful” though it is articulated in the Agreement (Article 1), will become more
complicated, bureaucratic and time-consuming, to the detriment of citizens and
businesses.

The editors are grateful to all the authors of this pan-European project for their
contributions. In particular, they are grateful to those authors, who had to update
their manuscripts several times over the years. Johannes Graf von Luckner, LL.M.,
deserves many thanks for his revision of several pieces. Special thanks are due to
Dr. Robert Bottner, B.A., LL.M., assistant at the Chair for Public Law, International
Public Law and European Integration at the University of Erfurt, Dr. Paolo Cola-
sante, researcher at the Institute for the Study of Regionalism, Federalism and Self-
Government of the National Research Council (ISSiRFA-CNR), as well as to
Manoél Johr, B.A., and Aimee Sander, B.A., both assistants at the Erfurt Chair.
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viii Preface

For her constant patience and editorial support, our thanks and appreciation go to
Dr. Brigitte Reschke from Springer.



Structure of the Commentary

The whole Commentary is organised as follows:

The Treaty on the European Union (TEU) — A Commentary

The Treaty on the Functioning of the European Union (TFEU) — A Commentary
Volume I: Preamble—Aurticles 1-89
Volume II: Articles 90-164
Volume III: Articles 165-358
Volume IV: Protocols (No 3 CJEU, No 4 ESCB and ECB, No 5 EIB, No 19
Schengen)
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HIS MAJESTY THE KING OF THE BELGIANS, THE PRESIDENT OF
THE FEDERAL REPUBLIC OF GERMANY, THE PRESIDENT OF THE
FRENCH REPUBLIC, THE PRESIDENT OF THE ITALIAN REPUBLIC,
HER ROYAL HIGHNESS THE GRAND DUCHESS OF LUXEMBOURG,
HER MAJESTY THE QUEEN OF THE NETHERLANDS,'

(1)> DETERMINED to lay the foundations of an ever closer union among
the peoples of Europe,* 7 '+ 1737

(2) RESOLVED to ensure the economic and social progress of their States
by common action to eliminate the barriers which divide Europe,*®*’

(3) AFFIRMING as the essential objective of their efforts the constant
improvements of the living and working conditions of their peoples,*s>!

(4) RECOGNISING that the removal of existing obstacles calls for concerted
action in order to guarantee steady expansion, balanced trade and fair
competition,’> %

(5) ANXIOUS to strengthen the unity of their economies and to ensure their

harmonious development by reducing the differences existing between the

various regions and the backwardness of the less favoured regions,**°¢

(6) DESIRING to contribute, by means of a common commercial policy,

to the progressive abolition of restrictions on international trade,”*’°

(7) INTENDING to confirm the solidarity which binds Europe and the overseas
countries and desiring to ensure the development of their prosperity, in accor-
dance with the principles of the Charter of the United Nations,’ "’

(8) RESOLVED by thus pooling their resources to preserve and strengthen
peace and liberty, and calling upon the other peoples of Europe who share
their ideal to join in their efforts,*™’

(9) DETERMINED to promote the development of the highest possible level
of knowledge for their peoples through a wide access to education and through
its continuous updating,>**’

and to this end HAVE DESIGNATED as their Plenipotentiaries:

(List of plenipotentiaries not reproduced)

WHO, having exchanged their full powers, found in good and due form,
have agreed as follows.

67-69

'The Republic of Bulgaria, the Czech Republic, the Kingdom of Denmark, the Republic of
Estonia, Ireland, the Republic of Croatia, the Hellenic Republic, the Kingdom of Spain, the
Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary,
the Republic of Malta, the Republic of Austria, the Republic of Poland, the Portuguese Republic,
Romania, the Republic of Slovenia, the Slovak Republic, the Republic of Finland, and the
Kingdom of Sweden have since become members of the European Union. The United Kingdom
of Great Britain and Northern Ireland, which had acceded in 1973, withdrew from the European
Union on 31 January 2020.

2 The numbers attached to the paragraphs of the Preamble, not present in the original version, have
been added by the author to facilitate the reading of the comments.
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1. Development, Context, and Aims of the Preamble
1.1. Development

The Preamble to the TFEU is inherited from the Treaty Establishing the European
Community (1992/1993), which is derived from the Treaty Establishing the
European Economic Community (1957/1958), with the sole addition of para-
graph 9 on education and on lifelong training introduced by the Treaty of Amster-
dam (1997/1999). The current version of the Preamble is characterised by the
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following predominantly formal modifications (of editorial nature): the passage
that contained the intention of establishing an Economic Union has been dropped.
Moreover, a footnote to the Preamble lists all Member States that joined the Union
after the original conclusion of the Treaty. However, this footnote only has docu-
mentary character. The normative and political statements of the Preamble are
borne by each Member State, regardless of the date of accession.” Finally, the
Reform Treaty of Lisbon (2007/2009) has replaced in the second recital the word
“countries” with “States”. In the last recital, the words “HAVE DECIDED to create
a EUROPEAN COMMUNITY and to this end have designated” has been replaced
by “and to this end HAVE DESIGNATED [...]".

The Preamble to the TFEU conveys the impression of continuity* and nourishes
the illusion that the TEU and TFEU are two “independent” treaties (Article 1.3
second sentence TEU: “Both Treaties [...]”). According to international law, this is
true because both Treaties have their own specific and temporal scope and even have
their own ratification requirement. In this way, the impression should be avoided that
this is the (previously failed) Constitutional Treaty under camouflage. In substance,
the Reform Treaty of Lisbon, which is at the same time a dissolution (Article 1.3 third
sentence TEU) and amendment treaty, has merged the TEU (Maastricht until Nice)
and the EC into one Treaty but outwardly split the contents into two Treaties.’

However, the authors of the Treaty of Lisbon decided not to significantly change
the Preamble to the TFEU as they did not consider such changes necessary, and
above all, to avoid political discussions on the precise wording of the Preamble
between the—at the time of the Treaty of Lisbon—27 Member States.® Despite a
decades-long process of integration and a meanwhile well-established European
union of integration (Integrationsverband), the extensive recourse of the authors of
the TFEU to the Preamble to the EC Treaty of 1957 shows a “strangely anachro-
nistic” feature.” The Preamble to the TFEU, due to the lack of designation of core
contents regarding common policies that have been developed in recent decades on
a supranational level, seems to an extent “have fallen out of time”. Thus, there is no
references to recent developments, such as non-discrimination, Union citizenship,
the area of freedom, security, and justice, or the meanwhile—even though
incompletely—realised economic and monetary union. Only to a limited
extend does this Preamble formulate® “the quintessence of the following Treaty

3 Nettesheim, in Grabitz et al. (2020), AEUV Priaambel para 4 (released in 2010).

4Kotzur, in Geiger et al. (2015), TFEU Preamble para 1, who points out that the text of the
Preamble underlines the great continuity on the way from the original Economic Community to the
present (economic and political) Union”; see also Heintschel von Heinegg, in Vedder and
Heintschel von Heinegg (2018), AEUV Priaambel para 2.

5 Niedobitek (2020), para 45 et seq.
% Nettesheim, in Grabitz et al. (2020), AEUV Priaambel para 5 (released in 2010).
7 Terhechte, in von der Groeben et al. (2015), AEUV Priaambel para 14 (our translation).

8 Ipsen (1972), p. 989, already at the beginning of the 1970s, regarded among the preambles of the
integration treaties also the content of the Preamble to the EEC Treaty as “objectively inefficient”
insofar as it postulates or promises other targets “than prosperity progress and freedom.”
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provisions”.9 Therefore, if taken alone (= para 4), the task of the Preamble is
limited to being “the prologue and promise of the constitutional Europe”.'” Yet it
still includes a reservoir of principles, values, and objectives that, as elements of
the European “culture constitutional law”,'' continue to determine the process

of European unification in the twenty-first century.

1.2. Context

The Preamble to the TFEU should also be interpreted contextually (=> para 9 et
seqq.), hence in the overall context of the triad of Preambles of European
constitutional law,'? such as the introduction to the Maastricht Treaty on European
Union (1992/1993) and later the Treaty of Lisbon (2009), as well as the Charter of
Fundamental Rights of the European Union (2000/2007/2009). The numerous
protocols attached to the TFEU also include protocol-specific preambles emphasis-
ing special aspects of integration policy or fundamental rights— also with a view to
their respective scope of application and thus limiting actions to be taken under that
protocol.’® In European legal culture, the Preamble to the failed Constitutional
Treaty remains memorable. In particular, it reformulated, in close accordance with
the Preamble to the EUCFR (=2 para 20), the topos of the “ever closer union”,
which had already shaped the Preamble to the ECC Treaty. The peoples of Europe
become the driving force behind the emergence of a fateful connection: they “[. . .]
[are] united ever more closely, to forge a common destiny” (third recital to the TCE
Preamble). This is where the idea of a “Paneurope” of Count Coudenhove-Kalergi
is discernible.'* Also, V. Giscard d’ Estaing, former Chairman of the European

o Cf., however, Kotzur, in Geiger et al. (2015), TFEU Preamble para 1.

19That is the function which Hiiberle and Kotzur 2016, para 806, ascribe to the Preambles in the
European constitutional law.

' According to Hiberle and Kotzur (2016), para 805, the Preambles in the European constitutional
law describe “the ‘culture of European constitutional law’ par excellence”; cf. also ibid., para 803
(“Culture”).

120n the designation of the Community Treaties as a “constitution”, cf. Opinion 1/91, European
Economic space (ECJ 14 December 1991) para 21; and Case 294/83 Les Verts v European
Parliament (ECJ 23 April 1986) para 23.

13 Cf., e.g., the third recital in the Protocol on Denmark: “CONSCIOUS of the fact that a
continuation under the Treaties of the legal regime originating in the Edinburgh decision will
significantly limit Denmark’s participation in important areas of cooperation of the Union, and that
it would be in the best interest of the Union to ensure the integrity of the acquis in the area of
freedom, security and justice”; further the second recital in the Protocol on certain provisions
relating to the United Kingdom of Great Britain and Northern Ireland: “GIVEN that on 16 October
1996 and 30 October 1997 the United Kingdom government notified the Council of its intention
not to participate in the third stage of economic and monetary union.”

!4 Cf. von Coudenhove-Kalergi (1923), p. 153; “The coronation of the pan-European endeavours
would be the establishment of the United States of Europe after the model of the United States of
America.” Some years later von Coudenhove-Kalergi (1929), p. 2 et seq., commented under the title
“Switzerland as a rolemodel” again: “The name ‘United States of Europe’ caused several
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Convention, shared that vision. In his acceptance speech, on the occasion of the
Charlemagne Prize (2003), he spoke in light of the political intentions of the founding
fathers of the “gradual emergence” of a “common destiny”. “It is Europe’s leaders
who will carry forward its joint destiny.”'” But the Constitutional Treaty had emerged
without the blessing of the “constitutional moment” (B. Ackerman).

There is no instrumental relationship between the different preambles, spelt out
in different moments of the history of European integration, but a synchronic
reading reveals the comprehensiveness of the aims of the aspired integration
as laid down in the different preambles or—to put it another way—of the “consti-
tutional principles” of the European edifice (= TEU Preamble para 9).

1.3. Aims

Preambles to international treaties spell out motives, convictions, and aims, which hold
the Contracting Parties “together in its innermost core”. They are essential for the
treaty-based work of international organisations and shall be guidelines for the inter-
pretation and implementation of the treaty contents (on the part of the treaty organs).'®

It has been pointed out that particular considerations of the Preamble to the
TFEU seem to be in a certain asymmetrical relation to the contents of the Treaty, at
least to the contents of the EEC Treaty (1957/58). The aim of the former Commu-
nity was to regulate the economic life of the Contracting Parties and create a
common legislation for economic purposes, whereas the preamble copes with
the more complex issues of European political integration, imposing respect for

misunderstandings. It was understood as the European analogy to the United States of America [. . .].
Europe will never be able to copy the American constitution; every attempt to do so, would endanger
the pan-European development. Europa cannot follow in its realisation a foreign, but only a
European example; not the United States of America, instead the Swiss Confederation.” In his
speech delivered at the University of Zurich on 19 September 1946, Churchill, without mentioning
Coudenhove-Kalergi, referred to “the Pan-European Union, which owes so much to the famous
French patriot and statesman Aristide Briand.” Here, Churchill also called up the “new Europe [. . .]
to create the European family in a regional structure called, it may be, the United States of Europe
[...] [ulnder and within that world concept [...] of the United Nations Organisation”.

15 Speech delivered by Giscard d’Estaing (2003), who made reference to Article 1 TEC: “Reflect-
ing the will of the citizens and States of Europe to build a common future [...]”” and who spoke of
the founding fathers’ approach “of a joint destiny” which will “gradually emerge” between the
Member States. http://www karlspreis.de/de/preistraeger/valery-giscard-destaing-2003/rede-von-
valery-giscard-destaing-francais

'6Especially among Germans it is a wide-spread opinion to interpret the Preambles to the
European Treaties as the site for codification of “legitimacy bases” that convey identity. Insofar
they are brought closer to the preambles to national constitutions in order to get them out of the
realm of the classic international treaties. Cf., e.g., Kotzur, in Geiger et al. (2015), TFEU Preamble
para 1, who, in this respect, is obviously inspired by P. Héberle; Haberle and Kotzur (2016), para
480: “identity taken out of constitution” (“Identitdt aus Verfassung”); Otoo (2013), p. 225, in
reference to Héberle: “Preambles as the expression of a European Constitution patriotism”; see to
the context of the symbols codified in the Constitutional Treaty Mateos y de Cabo, in Alvarez
Conde and Garrido Mayol (2004), p. 190 et seq.
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