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Chapter 1 ®)
General Introduction Creck o

1.1 The Need for Stability in the Euro Area

Since its conception in the Maastricht Treaty, the Economic and Monetary Union
(EMU) has always been in search of stability. This pursuit has assumed along the
years different forms: convergence criteria for the introduction of the single cur-
rency, price stability quantified in a specific level of inflation, sound budgetary
policy in terms of public deficit and debt, financial stability through banking
regulation and supervision, and, eventually, the ‘stability of the euro area as a
whole’.

The first reference to the objective of ‘stability of the euro area as a whole’ can be
found in several statements of the Heads of State or Governments of the Union and
the euro area during the first months of 2010, regarding the management of the
Greek financial crisis.! Since then, the concept has been widely used by EU
institutions and national governments to justify financial assistance to Member
States during the sovereign debt and banking crisis in the Eurozone. The increasing
prominence of the objective was confirmed by its inclusion in several legal sources
and especially in the Treaty on the Functioning of the European Union. Most
importantly, the Court of Justice of the European Union recurred to the concept of
‘stability of the euro area as a whole’ to prove the consistency of some significant
reforms of the Eurozone governance with the EU Treaties. By doing so, the Court
has also acknowledged it to be the primary objective of the economic union.

'“All euro area members must conduct sound national policies in line with the agreed rules. They
have a shared responsibility for the economic and financial stability in the area.” Statement by the
Heads of State or Government of the European Union, Brussels, 11 February 2010. Cf. also
Statement by the Heads of State and Government of the Euro Area Brussels, 25 March 2010;
Statement on the support to Greece by Euro area Members States, Brussels, 11 April 2010;
Statement of the Heads of State or Government of the Euro Area, Brussels, 7 May 2010.

© Springer Nature Switzerland AG 2020 1
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2 1 General Introduction
1.2 Problem Description

The fundamental need of stability of the Eurozone can be understood looking at the
unique legal features, which have characterised the creation of the single currency in
Europe. By transferring monetary competence at supranational level, Member States
gave up a fundamental part of their sovereignty,” which is deeply rooted in the
concept of statehood itself. Notably, monetary unification and political integration
are two interdependent phenomena, as the establishment of a new currency does
normally follow a process of state building or a declaration of independence. Unlike
all other currencies of the world, however, the Euro does not belong to a state, but to
a group of countries, which are bound to each other in an association
(Staatenverbund)® without abdicating their other sovereign prerogatives. Conse-
quently, the EU did not develop a self-defining legal authority, which can decide
on its own competences, but it gained only a limited authority in some specific fields.
More precisely, the European Court of Justice clarified that Member States have
permanently transferred to the EU some specific ‘sovereign rights’, which allow the
supremacy of European law over domestic law only in the relative policy areas.

In accordance with this explanation, the only part of sovereignty, Member States
decided to transfer to the Union when they established the EMU was monetary
competence, while their authority on economic policy remained substantially
unscathed. In particular, fiscal sovereignty has firmly remained an exclusive prerog-
ative of national governments, since it represents the main source of their political
power,* as well as the most important instrument, they have available in order to
reach popular consensus.’ The rejection of any form of fiscal solidarity between the
Member States has been officially sanctioned in the Maastricht Treaty through the
introduction of the no bailout clause, according to which every country is responsi-
ble for its own debt and cannot rely on the financial support of the Union and the
other governments. Aside from fiscal policy, Member States initially refused to give
up control of the management of their banking system, whose stability remained a
responsibility of domestic authorities. Also in this case, national governments did

2¢On the definition of monetary sovereignty see Lastra (2006), p. 16.

3As the German Constitutional Court has specified in the Judgment on the Maastricht Treaty, the
introduction of the single currency did not transform the European Union into a federation, because
Member States remained ‘the masters of Treaties’. See German Constitutional Court, Judgment of
12 October 1993, BVerfGE 89/155, paras. 112, 135.

“Fiscal policy consists of the power to decide the revenues and expenditures of a state. This
competence is exercised through a budgetary law, which is normally adopted every year by the
parliament on proposal from the government. Economic policy is a wider concept, which in
addition to fiscal policy covers also other structural policies such as industrial, regional and social
policies. Tuori and Tuori (2014), p. 31.

SThere is a close link between economic policy, tax collection, social welfare systems, employment
policy, expenditures for national defense and infrastructure. For this reason, Member States do not
want to make any transfer of their ultimate sovereign control over their economic policies as such,
but only accept obligations outlined in the Treaties. Goebel (2007), p. 1273.
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not want to renounce their power of regulation and supervision on a fundamental
part of their economy, especially considering that banks play an important role in the
purchase of sovereign debt and the financial stability of the country. Accordingly,
the Eurozone has been missing all the instruments that states normally use, next to
monetary policy, to take care of their economic stability: a common budget financed
by genuine taxes, the ability to borrow resources from the financial markets,
effective supervision and resolution tools for the banking system, and, more impor-
tantly, a true economic government democratically legitimised.

Evidently, the establishment of a single currency between a group of countries
fully sovereign under every aspect other than monetary policy made necessary to
balance the management of European interdependence with the protection of
national prerogatives. In fact, the contradiction of having a single monetary policy
and a decentralised management of economic power has represented a major
challenge for the fulfilment of stability in the euro area. Notably, monetary and
fiscal competences are two complementary attributes of sovereign states and even
when the national central bank is independent, it still makes decisions that are
coherent with the economic conditions of the country and the budgetary policies
implemented by the government. In the European Union, however, there is no single
fiscal authority, nor a common macroeconomic policy. Consequently, the European
Central Bank (ECB) is obliged to pursue its own monetary objectives by dealing
with the different economic situations of every participating country. As monetary
and fiscal sovereignty are detached, the fundamental challenge of the EMU has been
to avoid the progressive economic divergence between the Member States, which
could raise imbalances within the Union and make it vulnerable towards external
shocks. Being aware of these collateral risks, European institutions and national
governments have committed since the stipulation of the Maastricht Treaty to
developing an economic union in charge of preserving national fiscal rights, while
pursuing at the same time stability in the euro area. In order to achieve this balance,
they created a governance system based on the regulatory role of financial markets
and the European supervision on national macroeconomic policies.® While this
approach characterised the first 10 years of life of the single currency, the outbreak
of the sovereign debt crisis in 2009 has started questioning its effectiveness. Indeed,
the serious threats to the survival of the monetary union coming from the fiscal and
banking crisis in several countries, obliged Member States and EU institutions to
reconsider the need for further sovereignty sharing in the EMU. Accordingly, over
the last few years, they started a process of overall reform of the economic union,
which has included the creation of a common stabilisation mechanism in case of
systemic shocks and stronger supervisory tools on national macroeconomic policies.
While these measures have helped to overcome the imminent risks for the stability of
the Eurozone, the process of reform remains unfinished. Some lasting fragilities of

%See Delors Report on Economic and Monetary Union in the European Community, 17 April 1989,
pp. 16-17.
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the governance have made necessary to start an important debate on the further
actions, the euro area still needs to take in order to exhaust its need of stability.

Evidently, the outcome of this hard work of reform will give an answer to the
fundamental dilemma, which has been underlying the project of European economic
and monetary union since its conception: is it possible to create a single currency
without a state? Or, better, can a monetary union achieve stability without the
instruments, states normally use for this purpose, such as a common fiscal policy
accountable to the people? Notably, in order to answer these questions, it will be
necessary to analyse some related issues. What is stability and how it can be
measured? How is it possible to balance fiscal stability with financial solidarity?
Does stability require democratic accountability? Can stability in the euro area be
achieved without reforming the existing EU Treaties?

1.3 Objectives of the Research

The main purpose of the research is to define a new stability paradigm for the euro
area, which may exploit the full potential of the project of economic and monetary
union and better serve the interests of the European citizens. By developing the
original model of EMU outlined in the Maastricht treaty and taking into consider-
ation the lesson thought by the crisis, the definition of a new stability paradigm will
help interpret the ongoing transformations of the Eurozone governance. Accord-
ingly, the work won’t simply acknowledge and describe the functioning of the
economic union and its possible evolution, but more importantly, it will develop a
critical analysis of the existing legal framework and the future reforms.

The monograph joins the vast legal literature on the issue of the reform of the
European economic governance, which over the last few years has counted several
important contributions. While the research will acknowledge the most relevant
findings and legal considerations developed by the doctrine, it also aims to be
innovative under at least three profiles.

First, the work aims to clarify the meaning of the objective of the ‘stability of the
euro area as a whole’. As it was already mentioned, the latter has been formally
introduced in art. 136(3) TFEU and has several references in EU secondary legisla-
tion, intergovernmental agreements and the case law of the CJEU. Despite its
importance, the concept of the ‘stability of the euro area as a whole’ has not received
a clear definition yet, as it is usually confused with the objectives of financial or fiscal
stability. The research will instead analyse its specificities and make it the corner-
stone for the development of a new stability paradigm for the euro area.

Second, the analysis aims to assess the quality of the reforms adopted over the last
few years by identifying the obstacles, which are still preventing the euro area from
fully recovering from the crisis. The analysis will try to identify the common ground
of these fragilities, in a way as to bring them back to some underlying structural
deficits of the governance, which will be clarified. The research will be based on the
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new stability paradigm built on the exegesis of the objective of the ‘stability of the
euro area as a whole’, which will work as a benchmark of the quality of reforms.

Third, the work will present a number of proposals for the completion of the
economic union. Taking into consideration the ongoing political and academic
debate on the matter, the research aims to identify the fundamental reforms, the
economic union still needs to adopt in order to finally achieve long-term stability.
After having provided a description of the proposals, the research will also explain
the main legal challenges, their implementation will have to deal with.

1.4 Boundaries of the Research

While stability is an objective regarding the entire project of economic and monetary
union, the research will have a more limited focus. As anticipated, the main objective
of the analysis will be the transformation of the economic governance and the
process of fiscal integration of the euro area. Consequently, the monetary pillar of
the EMU will be taken into consideration only incidentally. This choice can be
justified for the following reasons.

First, the objective of the ‘stability of the euro area as a whole’, whose analysis
will occupy a significant part of the research, represents the primary objective of the
economic union and the CJEU has explicitly distinguished it from the main goal of
the monetary union, namely price stability. Even if the distinction between monetary
and economic policy may seem sometimes artificial, it still plays an important role in
the current EU legal framework, where the first competence belongs to the Union,
while the other is still an exclusive prerogative of the Member States. Despite their
interdependence,” setting some boundaries between economic and monetary policy
seems therefore necessary in order to comply with the principle of conferral, as well
as the rules of the Treaty regarding the functioning of the governance.

Second, the monetary union represents a mature project, which has been deeply
investigated by the academic doctrine over the last three decades. Even if the crisis
has recently obliged the ECB to adopt some non-conventional policies,® no institu-
tional reform has been necessary to put the monetary union in the condition to pursue
its objectives and foster stability in the euro area. Evidently the monetary pillar of the
EMU is essentially complete, as it was based on the conferral of full sovereignty to
the European Union. Consequently, the ECB does already have all the necessary
instruments to contribute to the cause of stability through monetary policy. This does
not mean that improvements won’t be possible in the future, as several authors have

7On the connection between monetary and fiscal policy see Munari (2015), pp. 739—340.

8Since 2010, the ECB has adopted some non-conventional monetary policy, including the Securi-
ties Market Programme (2010), the Outright Monetary Transaction (2012) and the Quantitative
Easing (2015).
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suggested for example to turn the ECB into a real lender of last resort.” At the same
time, these developments of the monetary union may be possible only once the
economic pillar of the EMU will be completed.

Finally, in the current momentum of European integration, the research of
stability of the euro area must necessarily focus on the economic side of the EMU.
The outbreak of the sovereign debt crisis has clearly proven that the fundamental
sources of destabilisation for the monetary union were rooted in the fragilities of the
economic governance. Notably, the latter was not characterised by the creation of a
genuine European fiscal sovereignty and the alternative instruments originally
established to pursue stability have not been sufficiently effective. This is the reason
why the reforms adopted over the last few years essentially focused on improving the
functioning of the economic governance, through the consolidation of European
surveillance on national budgets, the introduction of a stabilisation mechanism in
case of systemic crisis, the development of common investment tools and the partial
establishment of a banking union.

1.5 Methodological Precautions

The monograph will develop a legal analysis of the ongoing reform of the economic
union from a critical perspective. Three important methodological precautions will
be taken.

First of all, the research does acknowledge that the EMU represents a unique legal
phenomenon, which has progressively developed over the years through the contri-
bution of several actors.'” The progressive emergence of an economic constitution of
the euro area provided with its own internal coherence, regulatory principles and
institutions, does clearly represent a challenge for the identification of the right
methodology to adopt in the legal analysis. Indeed, even if the establishment of
the monetary union shifted a significant part of sovereignty from national to the
European level, the Union has not developed the features of statehood yet, but it is
still complying in wide part with the rules of international law. This is confirmed by
the fact that the economic union is not solely regulated by the EU Treaties, but also
by other legal sources, including intergovernmental agreements and soft law. Evi-
dently, this hybrid legal nature of the governance prevents the adoption of a
methodology exclusively based on one approach. Notably, most of the legal contri-
butions on the analysis of the economic union have been based either on a consti-
tutional or a comparative perspective. The use of legal concepts, theories and
categories belonging to either public, comparative or international law may make

°De Grauwe (2013) and Steinbach (2016).

'"®Tuori and Tuori speak in this regard of a process of ‘constitutionalisation’, which has been
developing through a number of foundational events and thanks to the contribution of several
actors. Tuori and Tuori (2014), pp. 3—4.
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sense to define and explain some of the procedures and mechanism overlooking the
functioning of the euro area. At the same time, these instruments do always require a
work of adaptation to the special features of the EMU and its developments.

Second, the monograph will pay particular attention to the contribution of the
European and national courts to the legal development of the economic governance.
Notably, the CJEU has exercised an important hermeneutical work to adapt the
existing EU legal framework to the evolutionary needs of the governance. The
research will take into consideration the legal reasoning of the Court and adopt
some of the legal interpretations argued therein for the development of its analysis.
Equal attention will be paid also to the judgments of national constitutional judges.
Indeed, even if domestic courts do normally embrace a national perspective to
European issues, considering their point of view can be extremely important to
understanding the impact of economic integration on state sovereignty, thus helping
to verify how reforms have been complying with the principle of conferral. The
research will specifically focus on the dialogue between the CJEU and the German
Federal Constitutional Court, which over the last few years has developed an
important legal analysis on the impact of fiscal integration on national sovereignty.

Third, the monograph aims to take part in the rich academic debate on the reform
of the economic union. The latter will be fully acknowledged and taken as a
reference for the further development of the legal analysis on the matter. Counting
on the theoretical and doctrinal insights developed by the constitutional and inter-
national legal doctrine, the research will pay particular attention to the role of
objectives in the EU legal order, the consistency of secondary law and international
agreements with the EU Treaties, as well as the compliance with the democratic
principle. While the analysis will essentially adopt a legal approach, it will also take
into consideration the contributions of other social sciences on the matter. More
precisely, the research will be enriched by several considerations, definitions and
arguments developed by the political and economic doctrine. This approach should
help in understanding the complexity of the problems underlying the research for
stability of the euro area.

1.6 Structure

The research is structured in six chapters, each of which aims to analyse a specific
issue.

After the introduction has explained the main objectives, methodologies and
structure of the research, the second chapter will focus on the concept of the ‘stability
of the euro area as a whole’. By considering the relationship with other interpreta-
tions of stability such as monetary, fiscal and financial stability, the research will
develop an exhaustive definition and qualification of the objective. The analysis will
argue that the ‘stability of the euro area as a whole’ essentially consists of the
preservation of the existence and the integrity of the monetary union, whose
establishment is a goal of the EU in accordance with art. 3(4) TEU.
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The third chapter will analyse the functioning of the economic union assessing its
ability to pursue the objective of ‘stability of the euro area as a whole’ in concrete.
After having introduced the concept of economic governance, the research will
explain how the latter contributes to the achievement of stability. In particular the
analysis will consider the application of European supervisory and corrective instru-
ments on national macroeconomic policies, the introduction of constitutional limits
in the national budgetary cycle, the regulatory role of financial markets, the imple-
mentation of the conditionality policy in the framework of financial assistance, the
development of investment policies in the EU legal framework and the establishment
of the banking union.

On the basis of the previous analysis, the fourth chapter will identify the main
deficits, which are preventing the economic governance from fully achieving the
objective of the stability of the euro area as a whole. These are essentially three. The
limits of the existing legal basis for the implementation of necessary reforms has
been the cause of the legal incoherence of the reforms, as well as the wide use of
intergovernmental agreements beyond EU law (so called ‘flight into international
law’). Second, the reforms introduced to fulfil consolidation and stabilisation poli-
cies in the euro area have proven to be substantially ineffective, meaning unable to
contribute to the cause of stability. Finally, the democratic deficit of the governance
has prevented the governance from fully taking into consideration the requests and
interests of the people affected by its policies. This has undermined the relationship
between citizens and institutions and helped the rise of populist parties across the
continent.

The fifth chapter will eventually consider the most recent proposals of reform of
the economic union taking into account both positions in favour of fiscal
centralisation in the euro area and those against: the reform of the European Stability
Mechanism, the creation of a separate budget for the euro area, the institution of a
European minister of finance, the strengthening of surveillance on national budget
and the introduction of a debt restructuring mechanism. After having analysed the
content of each proposal, in particular the official ones put forward by the EU
institutions, the research will consider the main legal challenges that the future
reform of the euro area will have to face.

The conclusions will summarise the results of the analysis and answer the
fundamental questions identified at the beginning of the research.
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Chapter 2 ®)
The Objective of Stability of the Euro Area <o
as a Whole

2.1 Introduction

Stability is a multiform concept in legal science. The founding fathers of the
Economic and Monetary Union (EMU) declined it in different ways by identifying
some specific targets of inflation, deficit and public debt, whose achievement would
have helped the monetary union to become a ‘community of stability’
(Stabilititsgemeinschaft)." While the latter concept was initially based on the con-
vergence criteria that Member States had to fulfil in order to access the monetary
union, the outbreak of the sovereign debt crisis made necessary to reconsider the
meaning of stability in euro area. Since 2010 national governments and EU institu-
tions have been reforming the economic governance of the Eurozone by creating
new instruments to increase convergence, manage the crisis and avoid its
reoccurrence in the future. This process of transformation of the EMU has been
characterised by the gradual emergence of a new objective of economic policy,
namely ‘the stability of the euro area as a whole’. The latter has found a direct
reference in primary law thanks to the amendment of art. 136 TFEU, while the CJEU
has contributed in the interpretation of its meaning in some important judgments on
the consistency of the anti-crisis measures with EU law.

The purpose of the chapter is to define and analyse the objective of ‘stability of
the euro area as a whole’, which is being consolidated throughout the ongoing
reform process of the economic union. After having recalled the general role of
objectives in the EU legal order, the chapter will explain the structural deficits of the
EMU, which are responsible for its fundamental need of stability: the weak conver-
gence between participating Member States and the asymmetry between the

"The concept was developed by the German Federal Constitutional Court (GFCC) as a condition of
the German participation in the EMU. See German Constitutional Court, Judgment of 12 October
1993, [BVerfGE 89/155], paras 138, 144, 147, 148.

© Springer Nature Switzerland AG 2020 11
L. Lionello, The Pursuit of Stability of the Euro Area as a Whole, Studies in

European Economic Law and Regulation 18,

https://doi.org/10.1007/978-3-030-28045-1_2


http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-030-28045-1_2&domain=pdf

12 2 The Objective of Stability of the Euro Area as a Whole

economic and the monetary union. It follows an analysis of the objective of ‘stability
of the euro area as a whole’ in relation to the other formulations of stability outlined
in the EU Treaties, such as price stability, sound public finances and the stability of
the financial system. The last part of the chapter will verify whether the ‘stability of
the euro area as a whole’ can be qualified as an objective of the European Union.

2.2 Meaning of Objectives in the EU Legal System
2.2.1 Definition

European primary and secondary law identify a number of objectives that EU
institutions and Member States shall pursue in the framework of the Union’s legal
order. Despite missing a precise definition, the legal doctrine has qualified objectives
as directive principles, meaning general rules referring to the achievement of specific
results.> While values and structural principles explain what the European Union is
and stands for, objectives clarify what it does and tries to accomplish.’

Since its conception, the European Union has been in ‘need of objectives’
(Zielbedarf).* Art. 1 TEU recalls that Member States confer competencies to the
EU to achieve the objectives, they have in common.” The fundamental role played
by objectives in the process of European integration depends indeed on the
non-sovereign nature of the organisation and the principle of conferral. As the EU
legal order is not original, but derives from those of its Member States, it requires
objectives to find its raison d’étre and exercise the competences conferred by the
European Treaties. For this reason, Ipsen has defined the Union as a ‘special-purpose
association’,® meaning that, in accordance with the principle of speciality of inter-
national organisations, the EU shall exercise the functions conferred upon it by the
Member States with the view of achieving the objectives outlined in the founding
Treaties. On the contrary, sovereign states don’t need objectives, because they have
the Kompetenz-Kompetenz and can constantly define their course of action through a
process of continuous self-determination.” The conferral of objectives, for whose

2See Sommermann (2013), Article 3 TEU, para 3.

3See Larik (2016), p. 162. Objective define a desirable condition to achieve (erstrebeswerter
Zustand) or an element of material perspective (materiell-prospektives Element). See Terhechte
(2017), Artikel 3 EUV, para 19.

“See Ipsen (1972), p. 995.
3See Larik (2016), p. 134.
In German ‘Zweckverband’. See Ipsen (1972), pp. 197-198, 1055.
7See Larik (2014), p. 948.
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achievement the EU was given sovereign powers, makes sure that Member States are
the real ‘masters of the Treaties’.®

2.2.2 Functions

The role of objectives in the EU legal order has changed over time. Their initial
function has been ‘competence-enabling’ (zustdndigkeitseroffnende Funktion),
meaning that they provided both a legitimation and limitation of the powers, the
EU can exercise in concrete. At the beginning of the integration process this task was
evident, as the identification of an objective was considered a sufficient legal basis
for the development of a new power.’ The strengthening of the conferral principle
and the clear distribution of competences between the Union and its Member States,
however, has gradually reduced the application of the implied powers doctrine
according to which ius ad finem dat ius ad media."® Art. 3(6) TEU stresses indeed
that objectives shall be pursued by appropriate means, but they are not able to allow
acts of the Union.

Even if the presence of an EU goal does not imply that the Union has all the
competences to achieve it,'' objectives still play an important function in
legitimising the actions of European institutions in concrete. Indeed, defining the
objectives of the European Union helps to understand whether a specific action falls
within the competences of the EU institutions or is ultra vires. Furthermore, the
flexibility clause offers a margin of expansion of EU powers, when it is necessary to
achieve an objective of the Union. Art. 352 TFEU states that if an action is necessary
to attain one of the objectives set out in the Treaties, but the EU lacks necessary
powers, the Council can adopt the appropriate measures by unanimity on a proposal
from the Commission and with the consent of the European Parliament. The

8See German Federal Constitutional Court, Judgment of 12 October 1993, [BVerfGE 89/155], para
112. In the Lissabon judgment the GFCC specified that ‘the Basic Law does not authorize the
German state bodies to transfer sovereign powers in such a way that their exercise can indepen-
dently establish other competences for the European Union’. German Federal Constitutional Court,
Judgment of 30 June 2009, [2 BVE 2/08], para 233.

°In the Gimenez Zaera case the CJEU stated that the aims laid down in art. 2 of the EEC Treaty ‘are
concerned with the existence and functioning of the Community’. ECJ Judgment of 9 September
1987, Case C-126/86, ECLI:EU:C:1987:395, para 10.

'The implied power doctrine should not allow the attribution of new powers to the Union, but
clarify the sphere of application of the existing competence. In European Agreement on Road
Transport case, the Court explained that the ‘authority [of the Community] arises not only from an
express conferment by the Treaty [. . .] but may equally flow from other provisions of the Treaty and
from measures adopted within the framework of those provisions by the Community institutions.’
ECJ Judgment of 31 March 1971, Commission of the European Communities v Council of the
European Communities. Case C-22/70, ECLI:EU:C:1971:32, para 16.

""Sommermann (2013), Article 3 TEU, para 12; Ruffert (2016), Artikel 3 EUV, para 12.



