THE LAW
OF
HIGHER
EDUCATION

SIXTH EDITION
VOLUME 2

WILLIAM A. KAPLIN
BARBARA A.LEE
NEAL H. HUTCHENS
JACOB H. ROOKSBY







The Law of Higher Education



Note: Since the publication of the Fifth Edition, we have added two out-
standing new coauthors to our team, Neal Hutchens and Jacob Rooksby.

Their bios are in the “The Authors” section below. We are greatly pleased
to introduce them to you.

WK
BL

William A. Kaplin
Barbara A. Lee
Neal H. Hutchens
Jacob H. Rooksby



The Law of Higher Education

A Comprehensive Guide
to Legal Implications
of Administrative Decision Making

Sixth Edition

Volume II

13 JOSSEY-BASS’

A Wiley Brand



Copyright © 2019 by John Wiley & Sons, Inc. All rights reserved.
Previous editions Copyright © 2013, 2006, 1995 by John Wiley & Sons, Inc.

Published by Jossey-Bass
A Wiley Brand
535 Mission Street, 14th Floor, San Francisco, CA 94105-3253—www.josseybass.com

No part of this publication may be reproduced, stored in a retrieval system, or transmitted in any
form or by any means, electronic, mechanical, photocopying, recording, scanning, or otherwise,
except as permitted under Section 107 or 108 of the 1976 United States Copyright Act, without
either the prior written permission of the publisher, or authorization through payment of the
appropriate per-copy fee to the Copyright Clearance Center, Inc., 222 Rosewood Drive, Danvers,
MA 01923, 978-750-8400, fax 978-646-8600, or on the Web at www.copyright.com. Requests to
the publisher for permission should be addressed to the Permissions Department, John Wiley &
Sons, Inc., 111 River Street, Hoboken, NJ 07030, 201-748-6011, fax 201-748-6008, or online at www
.wiley.com/go/permissions.

Limit of Liability/Disclaimer of Warranty: While the publisher and author have used their best
efforts in preparing this book, they make no representations or warranties with respect to the
accuracy or completeness of the contents of this book and specifically disclaim any implied
warranties of merchantability or fitness for a particular purpose. No warranty may be created or
extended by sales representatives or written sales materials. The advice and strategies contained
herein may not be suitable for your situation. You should consult with a professional where
appropriate. Neither the publisher nor author shall be liable for any loss of profit or any other
commercial damages, including but not limited to special, incidental, consequential, or other
damages. Readers should be aware that Internet Web sites offered as citations and/or sources for
further information may have changed or disappeared between the time this was written and
when it is read.

Jossey-Bass books and products are available through most bookstores. To contact Jossey-Bass
directly call our Customer Care Department within the U.S. at 800-956-7739, outside the U.S. at
317-572-3986, or fax 317-572-4002. Wiley publishes in a variety of print and electronic formats
and by print-on-demand. For more information about Wiley products, visit www.wiley.com.

ISBN 9781119271840 (vol. 1)
ISBN 9781119271871 (vol. 2)

Library of Congress Cataloging-in-Publication Data

Names: Kaplin, William A., author. | Lee, Barbara A., author. | Hutchins,
Neal H, author. | Rooksby, Jacob H., 1982- author.

Title: The law of higher education : a comprehensive guide to legal
implications of administrative decision making / William A. Kaplin,
Barbara A. Lee, Neal H. Hutchens, Jacob H. Rooksby.

Description: Sixth edition. | San Francisco, CA : Jossey-Bass & Pfeiffer
Imprints, [2019] | Series: The Jossey-Bass higher and adult education
series | Includes bibliographical references and index.

Identifiers: LCCN 2018054935 (print) | LCCN 2018056656 (ebook) | ISBN
9781119271864 (Adobe PDF) | ISBN 9781119271857 (ePub) | ISBN 9781119271840
(vol. 1) | ISBN 9781119271871 (vol. 2)

Subjects: LCSH: Universities and colleges—Law and legislation—United
States. | Education, Higher—Law and legislation—United States. |
Universities and colleges—United States—Administration.

Classification: LCC KF4225 (ebook) | LCC KF4225 .K36 2019 (print) | DDC
344.73/074—dc23

LC record available at https://lccn.loc.gov/2018054935

Library of Congress Cataloging-in-Publication Data has been applied for and is on file with
the Library of Congress.

Printed in the United States of America
SIXTH EDITION

HB Printing 10 9 8 7 6 5 4 3 2 1


http://www.copyright.com
http://www.wiley.com/go/permissions
http://www.wiley.com/go/permissions
http://www.wiley.com
https://lccn.loc.gov/2018054935
www.josseybass.com

The Jossey-Bass Higher and Adult Education Series






Notice to Instructors v

Contents

Notice of Website and Periodic Updates for the Sixth Edition vi
Preface xxix

Acknowledgments xxxix
The Authors xli

PART ONE
1.
Section 1.1.
Section 1.2.
Section 1.3.
Section 1.4.

PERSPECTIVES AND FOUNDATIONS 1

Overview of Higher Education Law 3

How Far the Law Reaches and How Loudly It Speaks 3

Evolution of Higher Education Law 10

The Governance of Higher Education 26
Basic concepts and distinctions 26
Internal governance 28

External governance 30

1.3.1.
1.3.2.
1.3.3.

Sources of Higher Education Law 34
Overview 34
External sources of law 35

1.4.1.
1.4.2.

1.4.2.1.
1.4.2.2.
1.4.2.3.
1.4.2.4.
1.4.2.5.

Federal and state constitutions 35
Statutes 35

Administrative rules and regulations 36
State common law 37

Foreign and international law 38

vii



viii Contents

1.4.3.  Internal sources of law 41
1.4.3.1.  Institutional rules and regulations 41
1.4.3.2.  Institutional contracts 42
1.4.3.3.  Academic custom and usage 42
1.4.4.  The role of case law 45

Section 1.5. The Public-Private Dichotomy 48
1.5.1.  Overview 48
1.5.2.  The state action doctrine 50
1.5.2.1.  When private postsecondary institutions may be
engaged in state action 50
1.5.2.2. When students, employees, and others may be
engaged in state action 59
1.5.3.  Other bases for legal rights in private institutions 64

Section 1.6. Religion and the Public-Private Dichotomy 69

1.6.1.  OQverview 69

1.6.2.  Religious autonomy rights of religious institutions
and their personnel 70

1.6.3.  Government support for religious institutions and their
students and faculty members 74

1.6.4.  Religious autonomy rights of individuals in public
postsecondary institutions 87

Section 1.7. The Relationship Between Law and Policy 95

Selected Annotated Bibliography 101

2. Legal Planning and Dispute Resolution 113

Section 2.1. Legal Liability 113
2.1.1.  Overview 113
2.1.2.  Types of liability 114
2.1.3. Agencylaw 114
2.1.4.  Enforcement mechanisms 115
2.1.5.  Remedies for legal violations 116
2.1.6.  Avoiding legal liability 116

Section 2.2. Litigation in the Courts 116

2.2.1.  OQverview 116

2.2.2.  Access to court 119
2.2.2.1. Jurisdiction 119
2.2.2.2.  Other technical doctrines 123
2.2.2.3.  Statutes of limitations 126
2.2.2.4.  Exhaustion of remedies 128

2.2.3.  Pretrial and trial issues 130
2.2.3.1.  Class action suits 130
2.2.3.2.  Pretrial discovery 132
2.2.3.3.  Issues regarding evidence 133
2.2.3.4. Summary judgments and motions

to dismiss 140



Section 2.3.

Section 2.4.

Section 2.5.

2.2.4.

2.2.5.
2.2.6.

Contents iXx

2.2.3.5.  Standards of judicial review and burdens
of proof 141

2.2.3.6.  Final judgments 145

Judicial remedies 148

2.2.4.1. OQverview 148

2.2.4.2. Money damages 148

2.2.4.3. Injunctions 149

2.2.4.4.  Attorney’s fees 150

2.2.4.5.  Contempt of court 153

Judicial (academic) deference 154

Managing litigation and the threat of litigation 161

Alternative Dispute Resolution 163

2.3.1.
2.3.2.
2.3.3.

Overview 163
Types of ADR 164
Applications to colleges and universities 167

Legal Services 171

2.4.1.

2.4.2.
2.4.3.

Organizational arrangements for delivery of legal
services 171

Treatment law and preventive law 175

Ethical issues 182

Institutional Management of Liability Risk 182

2.5.1.
2.5.2.
2.5.3.

2.5.4.
2.5.5.
2.5.6.

Overview and suggestions 182

Risk avoidance and risk control 184

Risk transfer 184

2.5.3.1.  Liability insurance 184

2.5.3.2.  Hold-harmless and indemnification
agreements 186

2.5.3.3.  Releases and waivers 189

Risk retention 190

Enterprise risk management 191

Legal limits on authority to transfer risk 191

Selected Annotated Bibliography 194

PART TWO

Section 3.1.

Section 3.2.

THE COLLEGE AND ITS GOVERNING BOARD,
PERSONNEL, AND AGENTS 201

3. The College and Its Trustees and Officers 203

The Question of Authority 203
Sources and Scope of Authority and Liability 208

3.2.1.

3.2.2.
3.2.3.
3.2.4.

Trustees 208

3.2.1.1.  Overview 208

3.2.1.2.  Trustees of public colleges 208
3.2.1.3.  Trustees of private colleges 211
Other officers and administrators 220
Campus organizations 225

Trustee liability 227



X Contents

Section 3.3.

Section 3.4.
Section 3.5.

Section 3.6.

Institutional Tort Liability 228
3.3.1.  Overview 228
3.3.2.  Negligence 234
3.3.2.1. Overview 234
3.3.2.2.  Premises liability 238
3.3.2.3.  Liability for injuries related to on-campus
instruction 242
3.3.2.4.  Liability for injuries in off-campus courses 246
3.3.2.5.  Liability for cocurricular and social
activities 250
3.3.2.6.  Student suicide 254
3.3.2.7.  Liability for injuries related to outreach
programs 261
3.3.3.  Educational malpractice and related claims 263
3.3.4. Defamation 267
3.3.5.  Other sources of tort liability 274

Institutional Contract Liability 278

Institutional Liability for Violating Federal Constitutional Rights

(Section 1983 Liability) 285

3.5.1.  Overview 285

3.5.2.  Eleventh Amendment immunity 288

3.5.3.  Other limits on Section 1983 liability and alternative
sources of liability 295

Captive and Affiliated Organizations 297
3.6.1.  Overview 297

3.6.2.  Structural problems 298

3.6.3.  Taxation issues 301

3.6.4.  Application of regulatory laws 303
3.6.5. “State action” issues 305

3.6.6.  Liability issues 306

Selected Annotated Bibliography 307

4. The College and Its Employees 313

Section 4.1.

Section 4.2.

Section 4.3.

Overview of Employment Relationships 313

Pre-hire Considerations 316

4.2.1.  Employees versus independent contractors 316
4.2.2.  Where is the workplace? 319

4.2.3.  Applicant screening 320

Employment Contracts 322

4.3.1.  Defining the contract 322

4.3.2.  The at-will doctrine 323

4.3.3.  Sources, scope, and terms of the contract 323
4.3.3.1.  Sources of the contract 323
4.3.3.2.  Contract interpretation 324
4.3.3.3.  Employee handbooks as contracts 326
4.3.3.4.  Other contract claims 327
4.3.3.5.  Contract rescission 328
4.3.3.6.  Investigating employees 329



Section 4.4.

Section 4.5.

Section 4.6.

Section 4.7.

Section 4.8.

4.3.4.
4.3.5.
4.3.6.

Contents Xi

4.3.3.7.  Executive contracts 332
4.3.3.8.  Coaches’ contracts 333
Amendment of the contract 335
Waiver of contract rights 336
Legal planning with contracts 337

Civil Service Rules 340

Collective Bargaining 342

4.5.1.
4.5.2.

4.5.3.
4.5.4.
4.5.5.
4.5.6.

Overview 342

The public-private dichotomy in collective

bargaining 343

4.5.2.1.  Overview 343

4.5.2.2. Bargaining at private colleges 343

4.5.2.3.  Collective bargaining in religiously affiliated
institutions 347

4.5.2.4. Bargaining at public colleges 353

Organization, recognition, and certification 355

Bargainable subjects 363

Collective bargaining and antidiscrimination laws 368

Students and collective bargaining 373

Other Employee Protections 377

4.6.1.
4.6.2.
4.6.3.
4.6.4.
4.6.5.
4.6.6.
4.6.7.
4.6.8.
4.6.9.

4.6.10.
4.6.11.

Occupational Safety and Health Act 377

Fair Labor Standards Act 381

Employee Retirement Income Security Act 391
Family and Medical Leave Act 393
Immigration laws 398

Workers’ compensation laws 401
Unemployment compensation laws 408
Whistleblower protections 411

Uniformed Services Employment and Reemployment
Rights Act 414

Free speech claims by staff 416

Social media and email privacy 419

Personal Liability of Employees 421

4.7.1.
4.7.2.

4.7.3.
4.7.4.

Overview 421

Tort liability 422

4.7.2.1.  Overview 422

4.7.2.2. Negligence 424

4.7.2.3. Defamation 428

4.7.2.4.  Other tort claims 434

Contract liability 436

Constitutional liability (personal liability under
Section 1983) 438

4.7.4.1.  Qualified immunity 438

4.7.4.2.  Issues on the merits: State-created dangers 446

Performance Management Issues 450

4.8.1.
4.8.2.
4.8.3.

Pre-hire issues 450
Evaluation 452
Discipline 454



Xii Contents

4.8.4.  Promotion 456
4.8.5. Termination 457

Selected Annotated Bibliography 459

5. Nondiscrimination and Affirmative Action in Employment 464

Section 5.1. The Interplay of Statutes, Regulations, and Constitutional
Protections 464

Section 5.2. Sources of Law 470

5.2.1. TitleVIl 470

5.2.2.  Equal Pay Act 479

5.2.3. Title IX 483

5.2.4.  Section 1981 485

5.2.5.  Americans with Disabilities Act and Rehabilitation
Act of 1973 487

5.2.6.  Age Discrimination in Employment Act 496

5.2.7.  Genetic Information Nondiscrimination Act (GINA) 500

5.2.8.  Constitutional prohibitions against employment
discrimination 501

5.2.9.  Executive Orders 11246 and 11375 503

5.2.10. Laws prohibiting sexual orientation discrimination 504

5.2.11. Laws prohibiting transgender discrimination 508

Section 5.3. The Protected Classes 510
5.3.1.  Race 510
5.3.2.  National origin and alienage 513
5.3.3.  Sex 517
5.3.3.1.  Overview 517
5.3.3.2.  Pregnancy and health benefits
discrimination 518
5.3.3.3.  Sexual harassment 520
5.3.3.4.  Discrimination claims by athletics coaches 530
5.3.4. Disability 535
Is the employee disabled for ADA purposes? 536
Is the employee qualified? 538
Is the requested accommodation reasonable? 540
The “nondiscrimination” defense 541
5.3.5. Age 542
5.3.6.  Religion 546
5.3.7.  Sexual orientation 550
5.3.8.  Transgender/gender identity or expression 552

Section 5.4. Affirmative Action 555
5.4.1.  Overview 555
5.4.2.  Affirmative action under Title VII 558
5.4.3.  Affirmative action under the equal protection
clause 564
5.4.4.  State regulation of affirmative action 569
5.4.5. Conclusion 570



Contents Xiii

Section 5.5.  Application of Nondiscrimination Laws to Religious
Institutions 570

Selected Annotated Bibliography 577

PART THREE THE COLLEGE AND ITS FACULTY 583
6. Faculty Employment Issues 585
Section 6.1. Overview 585

Section 6.2. Faculty Contracts 585
6.2.1.  Overview 585
6.2.2.  Statutory versus contract rights in public
institutions 596
6.2.3.  Academic custom and usage 599
6.2.4.  Part-time faculty 603
6.2.5.  Contracts in religious institutions 605

Section 6.3. Faculty Collective Bargaining 613
6.3.1.  Bargaining unit eligibility of faculty 613
6.3.2.  Coexistence of collective bargaining and traditional
academic practices 621

Section 6.4. Application of Nondiscrimination Laws to Faculty Employment
Decisions 625
6.4.1.  Overview 625
6.4.2.  Challenges to employment decisions 626
6.4.2.1.  Race and national origin discrimination
claims 626
6.4.2.2.  Sex discrimination 630
6.4.2.3.  Disability discrimination 632
6.4.2.4. Age discrimination 637
6.4.2.5.  Religious discrimination 638
6.4.3.  Judicial deference and remedies for tenure denial 640
6.4.4.  Challenges to salary decisions 649
6.4.5.  Other workplace issues 654

Section 6.5. Affirmative Action in Faculty Employment Decisions 656

Section 6.6. Standards and Criteria for Faculty Personnel Decisions 663
6.6.1.  General principles 663
6.6.2.  Terminations of tenure for cause 666
6.6.3.  Denial of tenure 673
6.6.4.  Post-tenure review 679

Section 6.7. Procedures for Faculty Employment Decisions 681
6.7.1.  General principles 681
6.7.2.  The public faculty member’s right to constitutional due
process 684
6.7.2.1. Overview 684
6.7.2.2.  Nonrenewal of contracts 685
6.7.2.3.  Denial of tenure 691



Xiv Contents

Section 6.8.

6.7.2.4.  Termination of tenure 697

6.7.2.5.  Other personnel decisions 706
6.7.3.  The private faculty member’s procedural rights 713
6.7.4.  Implementing procedural requirements 719

Closure, Merger, and Reduction in Force 722

6.8.1. Overview 722

6.8.2.  Contractual considerations 722

6.8.3.  Constitutional considerations 731

6.8.4.  Statutory considerations 738

6.8.5.  Preparing for closures and reductions in force 739

Selected Annotated Bibliography 741

7.  Faculty Academic Freedom and Freedom of Expression 747

Section 7.1.

Section 7.2.

Section 7.3.
Section 7.4.

Section 7.5.

Section 7.6.

Section 7.7.

General Concepts and Principles 747

7.1.1.  Faculty freedom of expression in general 747

7.1.2.  Other constitutional rights supporting faculty freedom
of expression 748

7.1.3.  Academic freedom: Basic concepts and distinctions 751

7.1.4.  Professional versus legal concepts of academic
freedom 753

7.1.5.  The foundational constitutional law cases 756

7.1.6.  External versus internal restraints on academic
freedom 770

7.1.7.  “Institutional” academic freedom 775

7.1.8.  “International” academic freedom 779

Academic Freedom in Teaching 790

7.2.1. Ingeneral 790

7.2.2.  The classroom 794

7.2.3. Grading 8l1

7.2.4.  Methods of analyzing academic freedom in teaching
claims 817

7.2.5.  Private institutions 825

Academic Freedom in Research and Publication 826

Academic Freedom in Institutional Affairs 838

7.4.1. Ingeneral 838

7.4.2.  Speech on governance matters 840

7.4.3.  Intramural speech on extramural public affairs 857

Academic Freedom in Private Life 861
7.5.1. Ingeneral 861
7.5.2.  Extramural speech 864

Administrators’ Authority Regarding Faculty Academic Freedom
and Freedom of Expression 870

Protection of Confidential Academic Information: The “Academic
Freedom Privilege” 878

7.7.1.  Overview 878

7.7.2.  Personnel issues 878

7.7.3.  Research findings 883



Contents XV

Section 7.8. Academic Freedom in Religious Colleges and Universities 896

Selected Annotated Bibliography 899

PART FOUR THE COLLEGE AND ITS STUDENTS 909
8.  The Student-Institution Relationship 911

Section 8.1. The Legal Status of Students 911
8.1.1.  Overview 911
8.1.2.  The age of majority 912
8.1.3.  The contractual rights of students 913
8.1.4.  Student academic freedom 926
8.1.5.  Students’ legal relationships with other students 944

Section 8.2. Admissions 946
8.2.1.  Basic legal requirements 946
8.2.2.  Arbitrariness 948
8.2.3.  The contract theory 950
8.2.4.  The principle of nondiscrimination 953
8.2.4.1. Race 953
8.2.4.2. Sex 958
8.2.4.3. Disability 964
8.2.4.4. Age 970
8.2.4.5.  Residence 972
8.2.4.6.  Immigration status 973
8.2.5.  Affirmative action programs 977
8.2.6.  Readmission 1009

Section 8.3. Financial Aid 1013
8.3.1.  General principles 1013
8.3.2.  Federal programs 1018
8.3.3.  Nondiscrimination 1026
8.3.4.  Affirmative action in financial aid programs 1029
8.3.5.  Discrimination against nonresidents 1035
8.3.6.  Discrimination against noncitizens 1044
8.3.6.1. Documented (immigrant and nonimmigrant)
students 1044
8.3.6.2.  Undocumented students 1048
8.3.7.  Using government student aid funds at religious
institutions 1053
8.3.8.  Collection of student debts 1054
8.3.8.1.  OQverview of federal bankruptcy law 1054
8.3.8.2.  Student loans and bankruptcy law 1056
8.3.8.3.  Withholding certified transcripts 1061
8.3.8.4.  Debt collection requirements in federal student
loan programs 1064

Section 8.4. Student Housing 1068
8.4.1. Overview 1068
8.4.2.  Discrimination claims 1069
8.4.3.  Searches and seizures 1080



XVi Contents

Section 8.5. Campus Computer Networks 1089
8.5.1.  Freedom of speech 1089
8.5.2.  Right to privacy 1098
8.5.3.  Liability issues 1102

Section 8.6. Campus Security 1105
8.6.1.  Security officers 1105
8.6.2.  Protecting students against violent crime 1110
8.6.3.  Federal statutes and campus security 1116

Section 8.7. Other Support Services 1121
8.7.1.  Overview 1121
8.7.2.  Health services 1121
8.7.3.  Services for students with disabilities 1128
8.7.4.  Services for international students 1130
8.7.5.  Child care services 1134
8.7.6.  Legal services 1135

Section 8.8. Student Records 1136
8.8.1.  Family Educational Rights and Privacy Act (FERPA) 1136
8.8.2. Statelaw 1145
8.8.3.  The Federal Privacy Act 1155

Selected Annotated Bibliography 1156

9. Student Academic Issues 1165

Section 9.1. Overview 1165
Section 9.2. Grading and Academic Standards 1166

Section 9.3. Online Programs 1178
9.3.1.  Overview 1178
9.3.2.  Ownership of online course materials 1180
9.3.3.  Student legal claims about online programs 1182

Section 9.4. Academic Accommodations for Students with Disabilities 1186
9.4.1.  Overview 1186
9.4.2.  Requests for programmatic or other accommodations 1191
9.4.2.1.  Domestic programs 1191

9.4.2.2.  Study abroad programs 1205
9.4.2.3.  Online programs 1206

Section 9.5.  Sexual Harassment of Students by Faculty Members 1210

Section 9.6. Academic Dismissals and Other Academic Sanctions 1233
9.6.1. Overview 1233
9.6.2.  Contract issues and fiduciary duty issues 1234
9.6.3.  Constitutional issues 1237
9.6.4.  Discrimination issues 1245
9.6.5.  Procedures for academic sanctions 1249
9.6.5.1.  Public institutions 1249
9.6.5.2.  Private institutions 1258

Section 9.7. Degree Revocation 1260

Selected Annotated Bibliography 1265



10.

11.

Contents XVii

Student Disciplinary Issues 1269

Section 10.1. Disciplinary and Grievance Systems 1269
10.1.1. Overview 1269
10.1.2. Establishment of systems 1269
10.1.3. Codes of student conduct 1272
10.1.4. Judicial systems 1281

Section 10.2. Disciplinary Rules and Regulations 1287
10.2.1. Overview 1287
10.2.2. Public institutions 1288
10.2.3. Private institutions 1291
10.2.4. Disciplining students with mental disorders 1292

Section 10.3. Procedures for Suspension, Dismissal, and Other Sanctions 1298
10.3.1. Overview 1298
10.3.2. Public institutions 1300
10.3.2.1. Overview 1300
10.3.2.2. Notice 1306
10.3.2.3. Hearing 1307
10.3.3.  Private institutions 1312

Section 10.4. Student Protests and Freedom of Speech 1318
10.4.1. Student free speech in general 1318
10.4.2. The “public forum” concept 1321
10.4.3. Regulation of student protest 1329
10.4.4.  Prior approval of protest activities 1339
10.4.5. Court injunctions and criminal prosecutions 1341
10.4.6. Posters and leaflets 1343
10.4.7.  Protests in the classroom 1347

Section 10.5. Speech Codes and the Problem of Hate Speech 1349
10.5.1. Hate speech and the campus 1349
10.5.2. The case law on hate speech and speech codes 1352
10.5.3. Guidelines for dealing with hate speech on campus 1361

Selected Annotated Bibliography 1364

Rights and Responsibilities of Student Organizations
and Their Members 1372

Section 11.1. Student Organizations 1372
11.1.1. The right to organize 1372
11.1.2. The right not to join, or associate, or subsidize 1380
11.1.3. Mandatory student activities fees 1381
11.1.4. Principle of nondiscrimination 1389
11.1.5. Religious activities 1403

Section 11.2. Fraternities and Sororities 1413
11.2.1. Overview 1413
11.2.2. Institutional recognition and regulation of fraternal
organizations 1414
11.2.3. Institutional liability for the acts of fraternal
organizations 1425
11.2.4. Liability of fraternal organizations or their members 1431



XViii Contents

Section 11.3.

Section 11.4.

The Student Press 1437

11.3.1. General principles 1437

11.3.2. Mandatory student fee allocations to student
publications 1438

11.3.3. Permissible scope of institutional regulation 1440

11.3.4. Advertising in student publications 1449

11.3.5. Obscenity 1453

11.3.6. Libel 1454

11.3.7. Obscenity and libel in private institutions 1460

Athletic Teams and Clubs 1460

11.4.1. General principles 1460

11.4.2. Athletes’ due process rights 1462

11.4.3.  Athletes’ freedom of speech 1465

11.4.4. Pertinent statutory law 1469

11.4.5.  Athletic scholarships 1470

11.4.6. Sex discrimination 1476

11.4.7. Discrimination on the basis of disability 1492
11.4.8. Drug testing 1496

11.4.9. Tort liability for athletic injuries 1502

Selected Annotated Bibliography 1509

PART FIVE

THE COLLEGE AND LOCAL, STATE,
AND FEDERAL GOVERNMENTS 1517

12. Local Governments and the Local Community 1519

Section 12.1.

Section 12.2.

Section 12.3.

Section 12.4.

Section 12.5.

General Principles 1519

Zoning and Land Use Regulation 1524

12.2.1. Overview 1524

12.2.2. Public institutions and zoning regulations 1525
12.2.3. Private institutions and zoning regulations 1528
12.2.4. Special exceptions and variances 1532

12.2.5. Amendment of zoning ordinances 1536

12.2.6. Rights of other property owners 1538

12.2.7. Zoning off-campus housing 1540

Local Government Taxation 1543

12.3.1. General tax concepts 1543

12.3.2. Property taxes 1545

12.3.3. Sales, admission, and amusement taxes 1558

Student Voting in the Community 1561

12.4.1. Registering to vote 1561

12.4.2. Scheduling elections 1564

12.4.3. Canvassing and registration on campus 1565
12.4.4. Reapportionment 1567

Relations with Local Police 1569



Contents XiX

Section 12.6. Community Access to the College’s Campus 1574

12.6.1. Public versus private institutions 1574

12.6.2. Exclusion of speakers and events 1575

12.6.3. Trespass statutes and ordinances, and related campus
regulations 1581

12.6.4. Soliciting and canvassing 1595
12.6.4.1. Overview 1595
12.6.4.2. Commercial solicitation 1596
12.6.4.3. Noncommercial solicitation 1602

Section 12.7. Community Activities of Faculty Members and Students 1604

Selected Annotated Bibliography 1610

The College and State Government 1614

Section 13.1. Overview 1614

Section 13.2. State Provision of Public Postsecondary Education 1619
13.2.1. OQverview 1619

13.2.2. Statutorily based institutions 1622
13.2.3. Constitutionally based institutions 1623

Section 13.3. State Chartering and Licensure of Private Postsecondary
Institutions 1627
13.3.1. Scope of state authority 1627
13.3.2. Chartering and licensure of religious institutions 1635

Section 13.4. State Regulation of Out-of-State Institutions and Programs 1640

Section 13.5. Other State Regulatory Laws Affecting Postsecondary Education
Programs 1647
13.5.1. Overview 1647
13.5.2. Open meetings and public disclosure 1652
13.5.3. Open records laws 1657
13.5.4. State administrative procedure laws 1667
13.5.5. Laws regulating medical services and medical
research 1670
13.5.6. Laws on gun possession 1674

Selected Annotated Bibliography 1679

The College and the Federal Government 1684

Section 14.1. Federal Constitutional Powers over Education 1684
14.1.1. Overview 1684
14.1.2. Spending power 1686
14.1.3. Taxing power 1689
14.1.4. Commerce power 1689
14.1.5. Civil rights enforcement powers 1692
14.1.6. State sovereign immunity from suit 1696

Section 14.2. Federal Regulation of Postsecondary Education 1702
14.2.1. Overview 1702
14.2.2. Immigration laws 1704



XX Contents

14.2.3. Regulation of research 1708
14.2.3.1. Overview 1708
14.2.3.2. Laws governing research on human
subjects 1709
14.2.3.3. Laws governing animal research 1716
14.2.3.4. Research misconduct 1721
14.2.4. USA PATRIOT Act and related laws 1723
14.2.5. Copyright law 1728
14.2.5.1. Overview 1728
14.2.5.2. Rights of copyright 1729
14.2.5.3. Copyright term and scope of protection 1732
14.2.5.4. The fair use doctrine 1734
14.2.5.5. Copyright ownership and management in the
academy 1739
14.2.5.6. The Digital Millennium Copyright Act
(DMCA) 1744
14.2.5.7. Copyright liability 1745
14.2.6. Patentlaw 1746
14.2.6.1. Overview 1746
14.2.6.2. Patent-eligible subject matter 1747
14.2.6.3. Policy issues involving university patents 1751
14.2.6.4. Ownership of patents and ownership
disputes 1752
14.2.6.5. Infringement lawsuits 1756
14.2.6.6. Patent reform and the America Invents
Act (AIA) 1760
14.2.7. Trademark law 1766
14.2.8. Antitrust law 1775
14.2.9. Federal Trade Commission Act 1782
14.2.10. Environmental laws 1785
14.2.11. Americans with Disabilities Act 1789
14.2.12. Laws regulating computer network communications 1793
14.2.12.1. Overview 1793
14.2.12.2. Computer statutes 1794
14.2.12.3. General statutes 1807
14.2.13. Medicare 1812
14.2.14. Health Insurance Portability and Accountability Act 1817
14.2.15. False Claims Act and other fraud statutes 1820

Section 14.3. Federal Taxation of Postsecondary Education 1826
14.3.1. Introduction and overview 1826
14.3.2. Tax-exempt status 1829
14.3.3. Tax-exempt status and intermediate sanctions 1831
14.3.4. Tax rules regarding students 1833
14.3.5.  Gifts and contributions 1836
14.3.6. The unrelated business income tax 1838
14.3.7. Excise taxes on colleges and universities 1842
14.3.8. Related entities and commercialization 1842
14.3.9. Foreign programs and campuses 1844
14.3.10. IRS audit guidelines 1845



Contents XXi

Section 14.4. Federal Aid-to-Education Programs 1848

14.4.1. Functions and history 1848

14.4.2. Distinction between federal aid and federal
procurement 1849

14.4.3. Legal structure of aid programs 1850

14.4.4. “Cross-cutting” aid conditions 1854
14.4.4.1. Overview 1854
14.4.4.2. Drug-Free Workplace Act of 1988 1855
14.4.4.3. Safe and Drug-Free Schools and Communities

Act Amendments 1856

14.4.4.4. Student Right-to-Know Act 1857
14.4.4.5. Other cross-cutting aid conditions 1857

14.4.5. Enforcing compliance with aid conditions 1859

14.4.6. Protecting institutional interests in disputes with funding
agencies 1862

Section 14.5. Civil Rights Compliance 1873
14.5.1. General considerations 1873
14.5.2. Title VI 1875
14.5.3. TitleIX 1883
14.5.3.1. Overview 1883
14.5.3.2. Title IX and peer sexual harassment 1888
14.5.3.3. Claims by accusing students 1892
14.5.3.4. Claims by accused students 1896
14.5.4. Section 504 of the Rehabilitation Act 1901
14.5.5. Age Discrimination Act 1906
14.5.6. Affirmative action 1908
14.5.7. Scope and coverage problems 1909
14.5.7.1. Coverage of employment discrimination 1909
14.5.7.2. Coverage of unintentional discriminatory
acts 1911
14.5.7.3. Scope of the phrase “receiving federal financial
assistance.” 1914
14.5.7.4. Scope of the phrase “program or activity.” 1916
14.5.7.5. Coverage of retaliatory acts 1920
14.5.7.6. Coverage of extraterritorial acts of
discrimination 1922
14.5.8. Administrative enforcement 1926
14.5.9. Other enforcement remedies 1932

Section 14.6. Dealing with the Federal Government 1939
14.6.1. Handling federal rule making and regulations 1939
14.6.2. Obtaining information 1945

Selected Annotated Bibliography 1947

PART SIX THE COLLEGE AND EXTERNAL PRIVATE
ENTITIES 1963

15. The College and the Education Associations 1965
Section 15.1. Overview of the Education Associations 1965

Section 15.2. Applicable Legal Principles 1969



XXii Contents

Section 15.3. The College and the Accrediting Agencies 1971

15.3.1. Overview of accrediting agencies 1971

15.3.2. Accreditation and the courts 1976
15.3.2.1. Formative developments 1976
15.3.2.2. State common law and “federal common

law.” 1981

15.3.2.3. The U.S. Constitution 1987
15.3.2.4. Antitrust law 1990
15.3.2.5. Defamation law and other tort theories 1994
15.3.2.6. Bankruptcy law 1998

15.3.3. Accreditation and the U.S. Department
of Education 1999

15.3.4. Dealing with accrediting agencies 2004

Section 15.4. Athletic Associations and Conferences 2006

15.4.1. Overview 2006

15.4.2. Federal constitutional constraints 2007

15.4.3. State statutes regulating athletic associations’ enforcement
activities 2010

15.4.4. Antitrust laws 2012

15.4.5. Common law principles 2018

15.4.6. Federal civil rights statutes 2020
15.4.6.1. The civil rights spending statutes 2020
15.4.6.2. The Americans with Disabilities Act 2023

Section 15.5. The American Association of University Professors 2028
Section 15.6. Dealing with the Education Associations 2031
Selected Annotated Bibliography 2032

16. The College and the Business and Industrial Community 2039

Section 16.1. The Contract Context for College Business Transactions 2039
16.1.1. Qverview 2039
16.1.2. Types of contracts and contract terms 2039
16.1.3. Elements of the contract 2042
16.1.4. Breach of contract and remedies for breach 2044
16.1.5. Arbitration 2046

Section 16.2. The College as Purchaser 2048
16.2.1. Purchase of goods 2048
16.2.2. Purchase of services 2053
16.2.3. Purchase of real estate 2060
16.2.4. The special case of design and construction contracts 2061
16.2.4.1. General principles 2061
16.2.4.2. Construction contracts in public
institutions 2063
16.2.4.3. Liability problems 2066



Contents xXiii

Section 16.3. The College as Seller and Competitor 2069

16.3.1. Auxiliary enterprises 2069
16.3.1.1. Overview 2069
16.3.1.2. Institutional authority to operate auxiliary

enterprises 2073

16.3.2. State noncompetition statutes 2080

16.3.3. Federal antitrust law 2083

16.3.4. Taxation of income from entrepreneurial activities 2086
16.3.4.1. Overview 2086
16.3.4.2. Federal unrelated business income tax 2086
16.3.4.3. State and local taxation 2090

16.3.5. Administering auxiliary enterprises 2094

Section 16.4. The College as Research Collaborator and Partner 2095
16.4.1. Potential and problems 2095
16.4.2. The research agreement 2099
16.4.3. Application of patent law 2107
16.4.4. Federal tax exemptions for research 2110
16.4.5. Application of antitrust law 2113
16.4.6. Conflicts of interest 2114

Selected Annotated Bibliography 2120
Statute Index 2127

Case Index 2147
Subject Index 2195






9

Student Academic Issues

Section 9.1. Overview

Fewer legal restrictions pertain to an institution’s application of academic
standards to students than to its application of behavioral standards (see
Chapter 10). Courts are more deferential to academia when evaluation of
academic work is the issue, believing that such evaluation resides in the
expertise of the faculty rather than the court.

This deference, however, does not discourage students from challenging
decisions concerning their academic performance or issues that arise in the
classroom. Section 9.2 discusses cases challenging grades and other academic
judgments of students by faculty and academic administrators. Section 9.3
addresses the special legal issues that arise in online courses. The conflict
over academic accommodations for students with disabilities is reviewed
in Section 9.4, and the seemingly perennial problem of sexual harassment
of students by faculty members is addressed in Section 9.5. The various
types of challenges to academic dismissals are reviewed in Section 9.6, and
degree revocation—a rare but significant decision on the part of a college or
university—is discussed in Section 9.7.

Despite the fact that judicial review of academic judgments is more def-
erential than judicial review of discipline for student misconduct, courts do
require institutions to comply with their own rules, policies, and procedures,
and to examine the foundations for academic decisions to determine whether
they are based on genuine academic judgments. Faculty and administrators
should ensure that they adhere to these requirements, and that they fully inform
students of their procedural rights for challenging academic decisions.
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Section 9.2. Grading and Academic Standards

When a student alleges that a grade has been awarded improperly or that cred-
its or a degree have been denied unfairly, the court must determine whether the
defendant’s action reflected the application of academic judgment or an arbi-
trary or unfair application of institutional policy. If the court is satisfied that the
decision involved the evenhanded application of academic judgment, the court
will typically defer to the institution’s decision. But if the student can demon-
strate arbitrary, discriminatory, or bad faith actions on the part of faculty or
administrators, then the court will scrutinize the decision and may not defer
to the institution’s decision. Students challenging academic decisions at public
institutions generally attempt to state constitutional due process claims, though
they may also assert breach of contract, whereas students challenging decisions
at private institutions usually allege breach of contract.

Connelly v. University of Vermont, 244 F. Supp. 156 (D. Vt. 1965), set the
standard for judicial review of an academic decision. In Connelly, a medical
student challenged his dismissal from medical school. He had failed the
pediatrics-obstetrics course and was dismissed, under a College of Medicine
rule, for having failed 25 percent or more of his major third-year courses.
The court described its role and the institution’s legal obligation in such cases
as follows:

Where a medical student has been dismissed for a failure to attain a proper
standard of scholarship, two questions may be involved; the first is, was the
student in fact delinquent in his studies or unfit for the practice of medicine? The
second question is, were the school authorities motivated by malice or bad faith
in dismissing the student, or did they act arbitrarily or capriciously? In general,
the first question is not a matter for judicial review. However, a student dismissal
motivated by bad faith, arbitrariness, or capriciousness may be actionable. ...

This rule has been stated in a variety of ways by a number of courts. It has
been said that courts do not interfere with the management of a school’s internal
affairs unless “there has been a manifest abuse of discretion or where [the
school officials’] action has been arbitrary or unlawful” ... or unless the school
authorities have acted “arbitrarily or capriciously”. .. or unless they have abused
their discretion. .. or acted in “bad faith” [citations omitted].

The effect of these decisions is to give the school authorities absolute
discretion in determining whether a student has been delinquent in his studies,
and to place the burden on the student of showing that his dismissal was
motivated by arbitrariness, capriciousness, or bad faith. The reason for this rule
is that, in matters of scholarship, the school authorities are uniquely qualified by
training and experience to judge the qualifications of a student, and efficiency of
instruction depends in no small degree upon the school’s faculty’s freedom from
interference from other noneducational tribunals. It is only when the school
authorities abuse this discretion that a court may interfere with their decision to
dismiss a student [244 F. Supp. at 159-60].

The plaintiff alleged that his instructor had decided before completion of the
course to fail the plaintiff regardless of the quality of his work. The court held
that these allegations met its requirements for judicial review. The allegations
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therefore stated a cause of action, which if proven at trial would justify the entry
of judgment against the college.

A decade later, a federal appeals court issued an important reaffirmation
of the principles underlying the Connelly case. Gaspar v. Bruton, 513 F.2d 843
(10th Cir. 1975), concerned a nursing student who had been dismissed for defi-
cient performance in clinical training. In rejecting the student’s suit against the
school, the court held:

The courts are not equipped to review academic records based upon academic
standards within the particular knowledge, experience, and expertise of
academicians. Thus, when presented with a challenge that the school authorities
suspended or dismissed a student for failure re: academic standards, the court
may grant relief, as a practical matter, only in those cases where the student
presents positive evidence of ill will or bad motive [513 F.2d at 850-51].

The U.S. Supreme Court has twice addressed the subject of the standard of
review of academic judgments at public institutions. In the first case, Board of
Curators of the University of Missouri v. Horowitz, 435 U.S. 78 (1978) (discussed
in Section 9.6.5), a dismissed medical student claimed that the school applied
stricter standards to her because of her sex, religion, and physical appear-
ance. Referring particularly to Gaspar v. Bruton, the Court rejected the claim
in language inhospitable to substantive judicial review of academic decisions:

A number of lower courts have implied in dictum that academic dismissals
from state institutions can be enjoined if “shown to be clearly arbitrary or
capricious.” ... Courts are particularly ill equipped to evaluate academic
performance. The factors discussed . .. with respect to procedural due process
[see Section 9.6.3] speak a fortiori here and warn against any such judicial
intrusion into academic decision making [435 U.S. at 91-92].

In the second case, in which the Court relied heavily on Horowitz, a student
filed a substantive due process challenge to his academic dismissal from medical
school. The student, whose entire record of academic performance in med-
ical school was mediocre, asserted that the school’s refusal to allow him to
retake the National Board of Medical Examiners examination violated his con-
stitutional rights because other students had been allowed to retake the exam.
In Regents of the University of Michigan v. Ewing, 474 U.S. 214 (1985) (discussed
in Section 9.6.3), the Court assumed without deciding the issue that Ewing
had a property interest in continued enrollment in medical school. The Court
noted that it was not the school’s procedures that were under review—the ques-
tion was “whether the record compels the conclusion that the University acted
arbitrarily in dropping Ewing from the Inteflex program without permitting a
reexamination” (474 U.S. at 225). The court then stated:

Ewing’s claim, therefore, must be that the University misjudged his fitness

to remain a student in the Inteflex program. The record unmistakably
demonstrates, however, that the faculty’s decision was made conscientiously
and with careful deliberation, based on an evaluation of the entirety of Ewing’s
academic career [474 U.S. at 225].
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Citing Horowitz, the Court emphasized:

When judges are asked to review the substance of a genuinely academic
decision, such as this one, they should show great respect for the faculty’s
professional judgment. Plainly, they may not override it unless it is such a
substantial departure from accepted academic norms as to demonstrate that the
person or committee responsible did not actually exercise professional judgment
[474 U.S. at 225].

Citing Keyishian (discussed in Section 7.1.1), the Court reminded the parties
that concerns about institutional academic freedom also limited the nature of
judicial review of substantive academic judgments.

In addition to constitutional claims of lack of procedural or substantive
due process, such as the claims in Horowitz and Ewing, courts may resolve
legal questions concerning the award of grades, credits, or degrees by
applying not only standards of arbitrariness or bad faith but also the terms
of the student-institution contract (see Section 8.1.3 of this book). A 1979
Kentucky case, Lexington Theological Seminary v. Vance, 596 S.W.2d 11 (Ky. Ct.
App. 1979), illustrates the deference that may be accorded postsecondary
institutions—especially church-related institutions—in identifying and constru-
ing the contract between the institution and a student. The case also illustrates
the problems that may arise when institutions attempt to withhold academic
recognition from students because of their sexual orientation.

The Lexington Theological Seminary, a seminary training ministers for the
Disciples of Christ and other denominations, denied Vance, a student who
had successfully completed all his academic requirements, a master of divin-
ity degree because of his admitted homosexuality. Three years after he first
enrolled, he advised the dean of the school and the president of the semi-
nary of his homosexuality. In January 1976, the student was informed that his
degree candidacy would be deferred until he completed one additional course.
In May 1976, after he had successfully completed the course, the faculty voted
to grant the master of divinity degree. The seminary’s executive committee,
however, voted not to approve the faculty recommendation, and the board of
trustees subsequently ratified the committee’s decision. The student brought
suit, seeking conferral of the degree.!

The trial court dealt with the suit as a contract case and held that the sem-
inary had breached its contract with the plaintiff student. The Kentucky Court
of Appeals, although it overruled the trial court, also agreed to apply contract
principles to the case: “The terms and conditions for graduation from a private
college or university are those offered by the publications of the college at the
time of enrollment and, as such, have some of the characteristics of a contract.”

The appellate court relied on various phrases from the seminary’s
catalog—such as “Christian ministry,” “gospel transmitted through the Bible,”

1 See generally Annotation, “Student’s Right to Compel School Officials to Issue Degree, Diploma,
or the Like,” 11 A.L.R.4th 1182.



