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Preface

In January 2017, one of the editors of this book, Jerome A. Cohen, delivered a
public speech at National Taiwan University College of Law after he had served as
a member of the international group of experts invited by the government of Taiwan
to review its implementation of international human rights covenants. In his speech,
he mentioned that based on his personal experience and his participation in the
review, Taiwan has much to share with people in other parts of the world about its
experiences in transforming itself from historically having had an authoritarian legal
and political structure into what is now a vibrantly democratic society.

Spurred by this, we decided to put together a book to tell the story of Taiwan’s
performance in various fields of human rights from various perspectives. We are
pleased that local and international scholars and other experts, many with a long
history of writing about human rights, readily accepted our invitation to participate
in this volume. They were enthusiastic about the opportunity to elaborate from a
theoretical and/or practical vantage point areas of human rights protection with
which they are familiar. In addition to the introductory chapter coauthored by the
editors of this book, we have collected 37 chapters from authors representing a
broad range of perspectives and topics, with some authors finding many develop-
ments to laud, while others instead emphasize the need for improvement.

Readers will find that there have been events, governmental decisions, and
judicial decisions positively or adversely affecting human rights protection.
Different views exist as to the proper way of achieving higher standards of pro-
tection. But one thing that is shared by all of the authors is that human rights treaties
have played a key role in the case of Taiwan. There is a broad consensus among the
authors in this volume that in the case of Taiwan, these treaties have contributed
importantly to facilitating the transition from an authoritarian regime to a real
democracy, even as Taiwan remains outside the “jurisdiction” of these treaties. We
hope that this book will provide a useful example for the discourse of human rights
protection in developing countries, for the discussion of practical and legal issues
raised by human rights treaties, and for demonstrating how such treaties can help
States Parties as well as nonparties to promote human rights.
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Chapter 1
Introduction—An Overview

Jerome A. Cohen, William P. Alford and Chang-fa Lo

1 The Story Begins with the Lifting of Martial
Law in 1987

Taiwan has gone through a number of important stages in its modern history. From
the 17th century until 1895, Taiwan was under the governance of China’s Ch’ing
Dynasty before being ceded to Japan in the Treaty of Shimonoseki concluding the
Sino-Japanese War (1894–1895). During the long period of Ch’ing rule and the
subsequent half-century of Japanese colonialism, the concept and practice of rule of
law as we know it today basically did not exist, although Japanese rule did intro-
duce some Western legal notions that had recently been imported into Japan. In
1945, following World War II, China, through the Republic of China (ROC) or the
Nationalist Kuomintang or KMT government, resumed governance on Taiwan, and
in 1949, after the defeat of the Nationalist forces on the Mainland by the Chinese
Communist Party, the Nationalist central government moved to Taiwan, making
Taipei its capital. For four decades on Taiwan, the Nationalist government imposed
martial law, “freezing” the application of many important rights and freedoms that
had been guaranteed in the ROC Constitution of 1947. It was not until 1987 that the
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government abrogated martial law, finally allowing the people of Taiwan the
autonomy needed to develop a democratic society and build a constitutional
democracy able to protect their rights and freedoms.

Through visits to the island during the martial-law era, Jerome A. Cohen wit-
nessed various aspects of the repression imposed by the Nationalists under the rule of
President Chiang Kai-shek and his successors. In his chapter “Taiwan’s Political-
Legal Progress: Memories of the KMT Dictatorship,” he illustrates Taiwan’s human
rights history through personal experience, beginning with his first visit in 1961 and
including a few depressing but exciting and ultimately hopeful events that marked
the long transition from Nationalist repression to constitutional democracy. This
chapter concludes with a brief reference to Professor Cohen’s service in both 2013
and 2017 as a member of the independent International Review Committees of
Experts convened by successive contemporary Taiwan governments to evaluate
progress in promoting the island’s human rights transformation.

2 Human Rights Transition from Broader Perspectives

Part II of this volume focuses on Taiwan’s human rights transition from historical,
comparative and other perspectives. In the first chapter, Nigel Li examines “Asian
Values, Confucian Tradition and Human Rights,” explaining that when the Republic
of China’s first Constitution went into effect in 1947, it was still very much a nation
of Confucian heritage without any recognized tradition of constitutionalism. He then
reviews the obstacles that stood in the way of promoting constitutionalism when it
was first transplanted to the distinctive soil of Taiwan. The chapter also examines
how respect for constitutionalism gradually evolved and took root on the island in a
setting in which the government was regarded as the ruler and was customarily
understood as the people’s parent. The fundamental notions of the rule of law, human
rights, an independent judiciary, separation of powers, equality of individuals, and
constitutionalism were all largely considered novel concepts.

Brad R. Roth explains in his chapter, “Human Rights and Transitional Justice:
Taiwan’s Adoption of the ICCPR and the Redress of 2/28 and Martial-Law-Era
Injustices,” the requirement in Article 2(3) of the International Covenant on Civil
and Political Rights (ICCPR) to “ensure that any person whose rights or freedoms
as herein recognized are violated shall have an effective remedy,” which shall be
“determined by competent judicial, administrative or legislative authorities, or by
any other competent authority provided for by the legal system of the State,” and
enforced by “the competent authorities.” He argues that Taiwan’s adoption of the
ICCPR raises issues about appropriate redress for injustices associated with the
authoritarian period of KMT rule, including most prominently the atrocities com-
mitted in the aftermath of the 28 February 1947 uprising. According to Mr. Roth,
coming to terms with the past is an indispensable component of the consolidation of

4 J. A. Cohen et al.



a political order predicated on the irreducible dignity of the human person. This
human rights obligation can be fulfilled, he believes, even when too much time has
passed for criminal prosecutions to be undertaken, and even when the political party
associated with the perpetrators retains a substantial political role.

Chun Hung Chen and Hung-Ying Yeh explain in their chapter, “The Battlefield
of Transitional Justice in Taiwan: A Relational View,” how Taiwan tackled the
issue of transitional justice with a dynamic approach. When assessing the progress
of transitional justice, instead of taking an exclusive top-down or bottom-up per-
spective, the authors argue that it is important to grasp the interactive nature of the
relationship between state and society. That is to say, any transitional justice
mechanisms that are implemented are the outcomes of interactions between gov-
ernment and grassroots actors. This chapter outlines achievements to date and
discusses the structural factors that have shaped the present situation. The estab-
lishment of the National Human Rights Museum and the dispute over the nomi-
nations of Constitutional Court justices are taken as examples of the interactive
nature of policy and institutional design. This chapter ends by demonstrating the
implications of Taiwan’s case for scholarship and practice.

Cheng-Yi Huang observes in his chapter “Frozen Trials: Political Victims and
Their Quest for Justice” that, before the lifting of martial law in 1987, the
Legislative Yuan passed the National Security Act prohibiting civilian cases tried
by court martial from being appealed to the ordinary courts. The Constitutional
Court affirmed this legislation in its notorious J.Y. Interpretation No. 272 in 1991,
indicating that this was a very exceptional case, since the imposition of martial law
had been maintained for some four decades. In its view, stability of the legal system
came first and the court had to defer to the Legislative Yuan’s decision. Later, a
special statute authorized the government to reimburse the victims or their family
members without overruling the original judgments. The government then dealt
with 10,062 cases and issued monetary compensation amounting to over 19.6
billion New Talwan Dollars. However, the victims and their family members still
continued to wait for rectified court judgments. This quest for justice after the start
of Taiwan’s democratic transition was delayed for thirty years. It was only in
December 2017 that the Legislative Yuan passed new legislation in a further effort
to confirm the value of transitional justice. In order to facilitate assessment of the
progress thus far made, this chapter lays out the legal structure of the martial-law
period and then reviews post-authoritarian governments’ efforts to compensate
victims. The chapter concludes with an innovative analysis of the critical short-
comings and potential benefits of Taiwan’s model of transitional justice.

Chien-Chih Lin explains in his chapter “Towards an Analytical Framework of
Constitutionalism in East Asia: The Case of Taiwan” that recent years have witnessed
the reemergence of discussions on Confucian constitutionalism, communitarian con-
stitutionalism, and Asian values. The author argues that, on the one hand, constitu-
tionalism in East Asia is inevitably a blend of liberal constitutionalism and Confucian
constitutionalism—that the differences between democracies and dictatorships in this

1 Introduction—An Overview 5



regard in this region are often a matter of degree, not of kind. On the other hand, he
claims, human rights are better protected in Taiwan than in most other Asian juris-
dictions because human rights progress has taken place concomitantly with the decline
of Confucianism on the island. From this perspective, he contends that it is plausible to
say that Taiwan has become the only democracy in Greater China precisely because it
has discarded Confucianism and Asian values, which, he suggests, served as a veneer
of legitimacy for autocrats to justify dictatorship.

3 Institutional Setting and Voluntary Compliance
with Human Rights Treaties

In Part II of this book, the discussions focus on two broad matters—the future
institutional arrangements for human rights protection in Taiwan and the unique
voluntary implementation of international human rights treaties by Taiwan’s
government.

Mab Huang raises a very important question in his chapter “A National Human
Rights Commission for Taiwan?”: why have sixteen years not been enough for the
government to create a national human rights commission (NHRI) in Taiwan? It is
puzzling to the author that, in light of the great strides Taiwan has been making in
the promotion and protection of human rights over the past thirty-some years, and
the current President’s pledge that she will actively promote judicial reform and
transitional justice, a NHRI based on the Paris Principles is nowhere in sight. He
discusses the attitude and thinking of the political elite concerning a NHRI and how
the bureaucracy has performed in the rapidly changing situation. He also comments
that, through the years, several prominent human rights activists have been
recruited into government service but then they quickly moved away from their
previous views and supported instead government policies. This change of mind, he
maintains, has been deeply demoralizing to their former colleagues in the NGO
world, and has made for mistrust of the government.

Fort Fu-Te Liao addresses in his chapter “Establishing a National Human Rights
Institution—Taiwan in Global Trends” a similar issue and explains that the United
Nations has been promoting the establishment of independent NHRIs for several
decades, with the Paris Principles as the relevant international standard. He discusses
Taiwan’s preparatory works in establishing a NHRI in line with global trends. His
analysis focuses on three main issues—historical development, models, and
accreditation results. It examines both global trends and Taiwanese endeavors.
Professor Liao maintains that only two NHRI models—an independent human rights
commission or a human rights ombudsman, the models most widely adopted—are
proposed for Taiwan. He suggests that elements such as time, region and model are
not key factors in accreditation.
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Ernest Caldwell also deals with the national human rights institution issue in his
chapter “The Control Yuan and Human Rights in Taiwan: Towards the
Development of a National Human Rights Institution?” His approach is different
from that in the preceding chapter, although he agrees that, despite decades of
debate, Taiwan has never established a NHRI that complies with international
human rights norms. At present, in his view, Taiwan confronts three viable options:
the creation of an independent NHRI, the establishment of a national commission
under the Office of the President, or reform of the Control Yuan into a NHRI. Here
he focuses on the latter option. Specifically, he considers the historical relationship
between the Control Yuan and human rights in Taiwan, and further considers the
socio-legal, as well as constitutional, implications of reforming this branch of
government into a NHRI that complies with international human rights norms.

Jacques deLisle addresses Taiwan’s unique situation in implementing interna-
tional human rights norms in his chapter “‘All the World’s a Stage’: Taiwan’s
Human Rights Performance and Playing to International Norms.” He observes that
Taiwan’s engagement with the international regime for human rights has been
exceptional for reasons related to its unusual status in the world. Taiwan’s pre-
carious status has provided distinctive reasons to emphasize international human
rights norms, including some of their more formal manifestations. In the 1980s and
early 1990s, the improvement in Taiwan’s human rights record became vital to
maintaining U.S. support. In the late 1990s and 2000s, Taiwan’s commitment to
human rights norms and values continued to be an essential element in the island’s
efforts to preserve security and international stature. During the past decade, Taiwan
has deepened its engagement with the UN-centered human rights regime, stressing
compliance with that regime as if it were a member state, adopting domestic leg-
islation to mirror the principal human rights covenants, and undertaking reports that
parallel the requirements for States Parties to the major human rights conventions.
Although this approach has benefited Taiwan’s reputation internationally, as well as
the lives of its citizens, Taiwan’s human rights engagement strategy faces new and
difficult challenges: internationally, the benefits of a relatively strong human rights
record may be waning; domestically, discourse about human rights is turning to
more intractable or controversial problems, including issues that resonate with
economic, social and cultural dimensions of human rights, and issues of transitional
justice.

Yu-Jie Chen also addresses the unique status of Taiwan in accepting the human
rights treaties in her chapter “Isolated but Not Oblivious: Taiwan’s Acceptance of
the Two Major Human Rights Covenants.” She observes that, despite Taiwan’s
isolation from the United Nations, in 2009 it still ratified the two major UN human
rights covenants—the ICCPR and the International Covenant on Economic, Social
and Cultural Rights (ICESCR). This development is a milestone in Taiwan’s
engagement with international human rights law. Although the government’s
attempt to deposit the instruments of ratification with the United Nations was
rejected, it has committed itself to following the covenants by granting them the
status of domestic legislation and instituting mechanisms to implement them. The
efforts by Taiwan as a non-UN member state to adopt the two major human rights
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covenants are a shot in the arm for the international human rights system. This
chapter examines how a state shut out of the UN human rights regime nevertheless
became a strong supporter of the regime. With special attention to the relevant
domestic advocacy campaigns and political discussions, this chapter seeks to
identify the driving forces behind Taiwan’s ratification.

Wen-Chen Chang discusses the issues of implementing human rights treaties in
her chapter “Taiwan’s Human Rights Implementation Acts: A Model for Successful
Incorporation?” She explains that although Taiwan has been barred from accession
to any human rights conventions, beginning in 2009 it has passed Implementation
Acts in order to incorporate into domestic law fundamental rights and freedoms
enshrined in the international human rights conventions. These Implementation Acts
provide binding domestic legal effect for the rights enshrined in those human rights
conventions. The Implementation Acts even oblige the government to issue state
reports based on the requirements of those human rights conventions and to create a
system of review of government implementation by independent international
experts with prior experience serving on similar international panels. This chapter
analyzes this innovative implementation mechanism and discusses its particular
functions, challenges and difficulties in the context of Taiwan’s unique international
situation. It also addresses whether this model of an Implementation Act may be
suitable for human rights incorporation and enforcement beyond Taiwan.

Yean-Sen Teng, in his chapter “The Problems with the Incorporation of
International Human Rights Law in Taiwan,” raises questions arising from inter-
nalizing international human rights law into the domestic legal system in with the
Taiwan. His first question concerns the capacity to conclude international treaties
and the legal effect of the government’s unilateral acts in the context of international
law. His second question deals with the status and effect of the international human
rights treaties in the domestic legal order of Taiwan. Third is the question con-
cerning the method of incorporating international human rights treaties by enacting
implementing legislation designed especially to create the binding force of a treaty
within the jurisdiction of Taiwan. His fourth question relates to the practice applied
by the courts or in constitutional interpretations regarding the specific rights and
freedoms prescribed in the human rights treaties. This chapter elucidates the legal
implications of these questions and the related problems in an effort to offer possible
solutions for the judiciary to consider as judges attempt to enforce the rights and
fundamental freedoms involved.

Chang-fa Lo, in his chapter “The Approach of Introducing International Human
Rights Treaties into the Interpretation of Constitutional Provisions in Taiwan,”
addresses a more specific issue concerning the introduction of international human
rights norms into constitutional interpretations. He emphasizes the desirability and
importance of ensuring a living constitution for the Republic of China by incor-
porating international human rights treaties and practices into the decisions made by
the Constitutional Court. He suggests resort to the fundamental interpretation
method of relying on textual interpretations to look for appropriate ordinary
meanings of the constitutional text. But the “ordinary meaning” should not be the
“ordinary meaning” at the time when the Constitution was adopted. Instead, it
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should be the “ordinary meaning” at the time when a provision is interpreted. The
meaning should evolve by taking into consideration the subsequent development of
international human rights treaties and practices. This approach is more in line with
the duty entrusted by the Constitution to the Court to “interpret the Constitution”
and also in line with the need to make sure that constitutional provisions will not
become obsolete.

Yen-tu Su offers a unique discussion of the simulation of the Constitutional
Court in his chapter “Rights Advocacy Through Simulation: The Genius of the
Constitutional Court Simulation in Taiwan,” drawing upon his experience in par-
ticipating in a simulation case. He observes that the Constitutional Court Simulation
(CCS) has received much attention and interest from the Constitutional Court as
well as from the general public in recent years by tackling such salient issues as
same-sex marriage, the death penalty, and transitional justice. He analyzes and
assesses the workings of the CCS as a moot court education program, a shadow
constitutional court, a deliberative forum, and a new approach to rights advocacy in
Taiwan. Although the success of the CCS as a rights advocate would make it more
difficult for the CCS to project itself as an impartial shadow court, the CCS
enterprise attests to the ingenuity and enthusiasm of those who fight for liberal,
progressive causes in civil society in Taiwan.

Song-Lih Huang and Yibee Huang look into the NGO aspect of Taiwan’s human
rights performance in their chapter “The Role of NGOs in Monitoring the
Implementation of Human Rights Treaty Obligations.” They observe that the rat-
ification of the ICCPR and ICESCR through implementation legislation in 2009 has
created a new model of operation for human rights NGOs. They are now able to
engage with the government on human rights issues on a scale unprecedented in
Taiwan’s modern history. This chapter identifies three stages in the development of
this model: (1) the influence of NGOs, although limited in number, on high officials
during President Chen Shui-bian’s two terms from 2000 to 2008; (2) the influence
of core NGOs, particularly those participating in Covenants Watch, in shaping the
format of state reports and their reviews; and (3) the involvement of a much larger
number of NGOs and individuals in the review and follow-up processes. The
chapter also identifies the limitations of this operation in reviewing state reports,
especially when facing the institutional deficiencies of the government and in
providing adequate training of civil servants, teachers, police, and judges.

To conclude Part III of this book, Manfred Nowak reflects on his personal
experience in participating in the two international human rights reviews to date in
his chapter “Personal Reflections on the Taiwan Human Rights Review Process.” He
relates how he was requested by the government of Taiwan to lead a group of highly
distinguished international human rights experts entrusted with the task of reviewing
Taiwan’s compliance with the rights enshrined in the ICESCR and the ICCPR. The
chapter contains reflections by the author on the review proceedings in 2013 and
2017. Particular emphasis is placed on the need to abolish the death penalty.
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4 Protection of Civil and Political Rights

Part IV of this book discusses the protection of civil and political rights in Taiwan.
Ming-Sung Kuo and Hui-Wen Chen discuss perhaps the most difficult issue—the
death penalty—in their chapter “Killing in Your Name: Pathology of Judicial
Paternalism and the Mutation of the ‘Most Serious Crimes’ Requirement in
Taiwan.” Their focus is on the legal issues arising from Article 6 of the ICCPR.
They explain that although Article 6 falls short of banning the death penalty out-
right, it provides substantive and procedural requirements aimed at limiting the
imposition of the death penalty before its abolition. Among them is the restriction of
the death penalty to only the “most serious crimes.” Drawing on the case law of
Taiwan’s Supreme Court, this chapter aims to shed socio-legal light on the role that
the “most serious crimes” requirement has played in judicial rulings concerning the
death penalty since the ICCPR became enforceable in Taiwan on 10 December,
2009. It argues that, in its translation into Taiwanese judicial practice, the “most
serious crimes” requirement has been read together with the domestic legal pro-
vision requiring that individualized aggravating and mitigating circumstances be
taken into account under the rubric of rehabilitability, and that this deviates from the
jurisprudence of the UN human rights bodies. Under the “judge-civilizer” tradition
prevalent in the Taiwanese judiciary, the idea of rehabilitability has gradually
transformed judicial deliberation on whether to impose the death penalty into a
valuation of the worth of the defendant’s life, with a focus on the issue whether the
defendant is an incorrigible offender. With its absorption into the individualizing
idea of rehabilitability, the “most serious crimes” requirement of the ICCPR has
thus become part of the pathology of judicial paternalism, suggesting a mutation of
international human rights ideals in Taiwan.

Rong-Geng Li addresses the issue of the death penalty from a different per-
spective in his chapter “A Silent Reform of the Death Penalty in Taiwan (R.O.C.).”
He notes the tension that exists between the general public, on the one hand, and
most NGOs and scholars, on the other, on this issue. Without any revision of the
statutes, he points out, Taiwan’s Supreme Court has added several substantive and
procedural requirements for any conviction and sentence of the death penalty. In
addition, the Ministry of Justice has established two special organizations to review
death penalty cases. Due to these practical developments, the author maintains, the
threshold of the burden of proof in death penalty cases has been substantially raised.
Thus, the author concludes, it is fair to say that the death penalty has been reformed,
even though legislators are extremely unlikely to abolish it in the foreseeable future,
and this reform is necessary and appropriate so as to reduce the possibility of
wrongful execution.

Frederick Chao-Chun Lin examines personal liberty protection issues in his
chapter “A Core Case for Judicial Review–Protecting Personal Liberty in Taiwan.”
In his view, Taiwan has made good progress in protecting personal liberty in the last
three decades. One way to demonstrate this significant development is to use this
experience to test some prominent academic theories, and the author believes that
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Professor Jeremy Waldron’s most recent attack on judicial review provides a valu-
able chance to demonstrate Taiwan’s progress. This chapter therefore uses Taiwan’s
experience of protecting personal liberty to counter Professor Waldron’s three major
criticisms of judicial review. First, the author contends that Taiwan’s experience
shows that the text of a constitutional bill of rights does indeed strengthen the
protection of rights. Secondly, Taiwan’s case also reveals that it is in the cooperation
between judicial review and the Legislative Yuan that rights are more fully able to be
protected. Finally, it is suggested that Taiwan’s lessons from protecting personal
liberty prove that Professor Waldron’s definition of the tyranny of the majority may
be incomplete and even wrong.

Hui-chieh Su, in her chapter “From Suppression to Real Freedom of Expression
in the Open and Plural Society of Taiwan—The Constitutional Court’s Role in This
Progress,” discusses freedom of expression in Taiwan. She notes that freedom of
expression in Taiwan was suppressed for 38 years prior to 1987. Yet, driven by an
active civil society in the 1990s, the Taiwanese Constitutional Court has come to
play a major role in deciding both classical and transformative freedom of speech
disputes. However, she criticizes the Constitutional Court’s reliance on American
theories, since the Court often appears insensitive not only to a future of innovative
communication technologies but also to the country’s authoritarian past. She
believes that although in an open and pluralistic society with an authoritarian past
the Court has generally become more cautious, in its latest interpretations it nev-
ertheless has created the most stringent scrutiny standards for prior restrictions of
speech.

Jeffrey C. F. Li addresses the issues of freedom of movement in his chapter
“Freedom of Movement in Taiwan—A Local Development to Meet International
Standards.” He explains that, under Article 12 of the ICCPR, freedom of movement
includes at least three distinct rights, namely the right to enter one’s own country,
the right to leave any country, and the right to liberty of movement within the
territory of a state. In Taiwan, the three rights are all covered by the Constitution
and have been expanded by the Constitutional Court. The author introduces the
concept of freedom of migration as it exists in Article 10 of the Constitution and
how it corresponds to the freedom of movement under international treaties. He also
discusses how the Constitutional Court has developed freedom of movement based
on Article 22 of the Constitution.

Chih-hsing Ho discusses privacy issues in a comparative way in her chapter
“Configuration of the Notion of Privacy as a Fundamental Right in Taiwan—A
Comparative Study of International Treaties and EU Rules.” She observes that,
under the influence of new communications technologies, the traditional notion of
the right to privacy has experienced a paradigm shift from a right to be left alone to
respect for individual autonomy concerning the control of one’s personal infor-
mation. At the end of 2013, the United Nations General Assembly adopted
Resolution 68/167 to address concerns about the potentially detrimental impact of
electronic surveillance on human rights and liberal society. In the European Union,
modernization of Data Protection Convention 108, as well as the recently enacted
General Data Protection Regulation (GDPR), signal the kind of essential steps that
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should be taken to strengthen individuals’ rights and autonomy with respect to data
protection in the digital age. Thus, this chapter locates the development of the rights
to privacy and personal data protection in Taiwan within the broader context of
international and comparative analysis. The author also illustrates how the notion of
privacy has been configured as a fundamental right in Taiwan, and explores the
challenges arising from advances in information technology to privacy protection
given Taiwan’s legal and regulatory frameworks.

Margaret K. Lewis introduces the proposed transformation of Taiwan’s criminal
trial system in her chapter “Who Shall Judge? Taiwan’s Exploration of Lay
Participation in Criminal Trials.” The ICCPR provides that “everyone shall be entitled
to a fair and public hearing by a competent, independent and impartial tribunal
established by law” but it does not dictate the composition of the tribunal. Lewis
explains that international human rights law does not demand lay participation in
criminal trials. But in recent years, Taiwan has tussled with the extent to which public
access to observing trials should be transformed into direct public participation in the
outcome of those trials. To date, however, the role that lay people will serve in the
adjudication process remains contested on the island. As Taiwan moves towards
formulating a specific plan for lay participation, Lewis questions whether proponents
of lay participation are expecting too much of the proposed reforms and encourages
greater focus on how lay participation might impact the rights of the accused.

5 Protection of Economic, Social and Cultural Rights

Part V of the book identifies a small number of areas in the broad group of rights
covered by the ICESCR and examines the performance of Taiwan in these areas.

Chuan-Feng Wu discusses important right to health issues in his chapter “The
Right to Health in Taiwan: Implications and Challenges.” His observation is that
although the right to health has been recognized as a fundamental right for everyone
in Taiwan and universal National Health Insurance has been established to protect
accessibility to healthcare, the right to health is still not comprehensively guaran-
teed because it is not explicitly stipulated in either the judicial or policy-making
processes. This failure undermines the intrinsic values of the right to health and the
importance of the individual’s legal entitlements to health necessities, and it
excuses the government’s non-compliance with human rights obligations. In order
to explore the implications and challenges of the realization of the right to health in
Taiwan, he assesses Taiwan’s commitment to the right to health from legal and
public health perspectives through an analysis of constitutional and other domestic
laws, health inequality, and the distribution of the underlying conditions of health.
The notions of “accountability” and “participation” in regard to “social determi-
nants of health” are also considered as important factors in the assessment.

Chun-Yuan Lin observes in his chapter, “The Evolution of Environmental
Rights in Taiwan,” that, in the last two decades, democratization has raised the
rights consciousness of Taiwanese society and mobilized mass environmental
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movements and substantial legislation. In addition, the process of globalization has
not only drawn Taiwan’s attention to international environmental issues but also
has pushed Taiwan to comply with international human rights standards. Yet, in
spite of the growth in human rights consciousness, people in Taiwan still have
limited understanding of their “environmental rights.” The question of how to
understand and conceptualize environmental rights within Taiwan’s development is
crucial for future generations. This chapter defines environmental rights as a col-
lection of rights that provide legal protection against environmental problems. The
author argues that environmental rights in Taiwan have evolved alongside political,
social and economic development. During the process of democratization, massive
enactment of, and progress on, environmental law has provided a legal basis for
environmental claims and has transformed them into legal rights.

Wen-Chen Shih addresses a more specific environmental rights issue in her
chapter “Human Rights and Climate Finance—How Does the Normative Framework
Affect Taiwan?” She explains that climate change might affect certain specific human
rights, such as right to life, right to adequate food, right to water, right to health, right
to adequate housing, and right to self-determination. Climate change might also affect
specific groups, in particular women, children, and indigenous peoples. However, it
might be difficult for an individual to hold a particular state responsible for harm
caused by climate change. A human rights-based approach to climate finance can
help ensure that climate-financed activities comply with existing human rights obli-
gations and principles. It is also desirable to establish institutional safeguard systems
that prevent social and environmental harm and maximize participation, transparency,
accountability, equity and rights protections. This chapter focuses on how the
emerging normative human rights and climate finance framework will affect, and has
already affected, Taiwan’s climate finance, both in terms of the island’s national
climate finance and in terms of its foreign aid policy.

Ching-Fu Lin deals with important right to food issues in his chapter
“Constitutional and Legal Dimensions of the Right to Food in Taiwan: The Long
March toward Normative Internalization and Realization.” He indicates that Taiwan
has encountered various challenges in its efforts to normatively internalize and
realize this right. Taiwan has incorporated numerous key elements of international
human rights law into its domestic legal system through a myriad of approaches.
But he argues that the manner in which Taiwan has opted to interact with inter-
national human rights law raises more questions than it answers. This chapter
reviews the development of the right to food in the context of international human
rights law and highlights the key elements constituting the current form and sub-
stance of this right. It further assesses the many faces of the right to food in Taiwan,
from constitutional to legislative to executive practices, and identifies various
challenges faced by the country in realizing the right to food. Noting the lack of
rights-based discourse in constitutional and legal settings in Taiwan due to
numerous underlying issues, this chapter proposes a framework law approach to
address the normative challenges and to create an enabling environment for the
progressive realization of the right to food.
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People know that tobacco products are hazardous. But not many people in the
local community look into the issue from a human rights perspective. This is what
Tsai-Yu Lin discusses in her paper “Tobacco Investment and Human Rights: A
Challenge for Taiwan’s ICESCR Implementation in Its Foreign Investment Policy.”
She argues that the Taiwan government paid insufficient attention to its ICESCR
obligations when it adopted an open permission policy for foreign tobacco industry
investments in bilateral investment treaties. The Taiwan government has a duty to
create conditions in which people can enjoy good health. The individuals’ right to
health in the ICESCR can never be “fully” respected and be “adequately” protected
in the context of tobacco business activities. Neither can the government live up to
its ICESCR duties when it encourages tobacco investment through BITs. To bridge
the gaping hole between these two regimes, the ICESCR norms might accelerate
the reform of Taiwan’s tobacco investment policy and its bilateral investment treaty
formulation. However, the success of these reforms ultimately depends on the
willingness of Taiwan’s government to effectively implement the ICESCR for its
people.

Su-Hua Lee deals with human rights-related intellectual property issues in her
chapter “Human Rights and Intellectual Property Protection: Their Interplay in
Taiwan.” She explains that the interplay between human rights and intellectual
property has been at the center of important debates in recent decades and she
argues that an over-protective IP system may be an obstacle in realizing human
rights. If copyright is over-protected, it may guard the economic right of creative
intellectual activity, but its enforcement might impede access to published works
for persons with vision-related disabilities and lead to negative impacts on the right
to information. In the public health field, without patents, existing medications and
innovative pharmaceutical products which overcome diseases would not have been
developed. Therefore, inadequate expansion and enforcement of IP protection
might become a barrier to the accessibility and affordability of medications and
adversely affect the implementation of the right to health. For this reason, the
international community pursues a balance between human rights and IP protection.
As a member of the international community, Taiwan closely follows new devel-
opments at the international level and introduces amendments of its IP laws
accordingly. Regardless of Taiwan’s unique international status, it still manages to
establish relevant mechanisms that are consistent with international norms in its
domestic IP legal framework.

6 Protection of Specific/Vulnerable Groups

There are certain groups of people who are disadvantaged in their economic and
social positions and vulnerable in ensuring the proper protection of their rights.
Part VI of the book identifies some potentially disadvantaged groups in Taiwan
society and elaborates on the protection of their fundamental rights.
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Chang-fa Lo addresses gender equality issues in his chapter “When Women’s
Human Rights Encounter Tradition in Taiwan.” He explains that from time to time,
when women’s right to equality encounters some deeply embedded tradition, there
are still struggles in Taiwan society and in the constitutional process to fully
implement that right. The 2015 Constitutional Court case of J.Y. Interpretation
No. 728 involved a typical gender equality issue, i.e., women being traditionally
and continuously prevented from becoming a member of or successor in “ancestor
worship guilds/associations.” In this case, the protection of women’s human rights
and the protection of a long-established tradition, as well as freedom of contract,
had to be properly balanced. He argues that, in the course of judicial balancing, the
right of women to equal protection should have been prioritized because of the
seriousness and the systemic and structural nature of such discrimination. He
believes that the Constitutional Court should have declared the relevant law
unconstitutional. Because it failed to do so, he urges the Legislative Yuan to correct
the discriminatory situation by requiring equal status for female offspring, at least
for successions that occur after the new legislation goes into effect.

Hsiaowei Kuan discusses the most recent Constitutional Court case on same-sex
marriage in her chapter “LGBT Rights in Taiwan—The Interaction Between
Movements and the Law.” J.Y. Interpretation 748, issued on 24 May 2017 by the
Constitutional Court regarding the constitutionality of the legal ban on same-sex
marriages, was widely reported in other parts of the world. The Constitutional Court
concluded that denying two persons of the same sex the right to marry violates both
their right to equality and their right to marry. Although many factors such as
Taiwan’s robust democracy, judicial activism, and commitment to constitutionalism
may have contributed to this landmark judicial triumph, Professor Kuan writes that
Taiwan’s vibrant LGBT communities paved the way for the progressive judicial
and legislative atmosphere that finally led to this outcome. Because the constitu-
tional and legal success in LGBT rights protection in Taiwan could not have been
achieved without the long efforts by LGBT activism, this chapter explores the
development of LGBT rights in Taiwan from the perspective of the interactions
between LGBT rights movements and legislation. The discussion covers several
important issues, such as destigmatization of same-sex sexual behavior, protection
against discrimination based on sexual orientation and sexual identity in both
education and employment, recognition of same-sex families, and articulation of the
right to change legal gender identity. For these reasons, the author concludes,
Taiwan deserves the attention of human rights observers.

Chih-Wei Tsai (Awi Mona) deals with the issues of indigenous rights in his
chapter “National Apology and Reinvigoration of Indigenous Rights in Taiwan.”
He explains the huge debate that has taken place about the protection of indigenous
rights in the context of legal reform. One of his focal points concerns how and to
what extent the state’s legal system and social transformation impact indigenous
cultural development and needs. On 1 August 2016 President Tsai Ing-wen
delivered a National Apology to Indigenous Peoples, which laid out a compre-
hensive scheme to provide historical and transitional justice for indigenous peoples.
This chapter concentrates on the operation of law and legal pluralism amidst
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indigenous diversity. By way of empirical research, it seeks to demonstrate the
interaction between the state’s legal system and local indigenous communities,
including how and to what extent indigenous customary laws have been incorpo-
rated into and implemented by the legal system.

Amy Huey-Ling Shee addresses children’s rights issues in her chapter “Local
Images of Global Child Rights: CRC in Taiwan.” She emphasizes that the UN
Convention on the Rights of the Child (CRC) is a manifestation of global law
regarding children’s rights, with 198 states participating. She reviews how the CRC
has been integrated into Taiwan law and social practice since its promulgation in
1989. She observes the differences made by the 2014 CRC Enforcement Act to
promote child rights in Taiwan and examines how the global law principles of the
CRC are being implemented in a Confucian society. The author concludes that the
development of global law calls for a new methodology for comparative study,
requiring joint efforts by cross-border interdisciplinary experts.

William P. Alford, Qiongyue Hu and Charles Wharton address the protection of
persons with disability in their chapter “People Over Pandas: Taiwan’s Engagement
of International Human Rights Norms with Respect to Disability.” They argue that
the area of disabilities is an especially illuminating one through which to consider
Taiwan’s engagement of the international human rights norms to which it is unable
formally to adhere. Taiwan’s embrace of international human rights instruments and
the role of civil society are particularly salient, given both a tradition of citizen
activism on Taiwan and the fact that the United Nations Convention on the Rights
of Persons with Disabilities (CRPD) calls for more citizen participation than any
previous international human rights instrument. The authors further argue that the
exclusion of Taiwan from international human rights agreements such as the CRPD
has produced the ironic result of accentuating the importance of Taiwan’s adher-
ence to those agreements and to the international human rights norms they embody.

Nai-Yi Sun also addresses disability in her chapter “On the Road to Equal
Enjoyment of Human Rights for Persons with Disabilities: The Development of
Domestic Laws in Taiwan and Their Dialogue with the CRPD.” In 2014, Taiwan
incorporated the CRPD into domestic law. Sun describes the development of
domestic laws relating to the rights of persons with disabilities in Taiwan while
analyzing the continuing discrimination occurring behind the façade of legislative
progress. She further compares the distinct concepts of equal enjoyment of human
rights as embodied in domestic law and the CRPD. She explains that the
Convention takes an innovative approach to the principle of equality and
non-discrimination, and presents a powerful vision of substantive equality designed
to transform current social structures, systems and conceptions. The CRPD pro-
vides guidance on the changes required in domestic legislation, policy and
jurisprudence. It can be used to broaden the domestic legislative framework, which
to date has focused primarily on socio-economic rights for people with disabilities
and the unilateral dimension of governmental obligations. The goal, however, is to
enable equal enjoyment of civil, political, social, economic and cultural rights with
regard to both government and the private sector.
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Yi-Li Lee focuses on non-citizens’ rights in her chapter “Constitutional
Dynamics of Judicial Discourse on the Rights of Non-citizens: The Case of
Taiwan.” The author finds that the Constitutional Court’s relevant decisions reveal
two significant features. First, the Court has increasingly taken an inclusive
approach towards the civil rights of non-citizens, which has facilitated the subse-
quent development of regulations regarding migrants. Second, the Court and the
individual justices actively use international human rights instruments to address
the rights of non-citizens while Taiwan has been taking steps to integrate itself with
the international human rights regime. However, the Court’s decisions on social and
political rights drew scholarly criticisms when it took a rather deferential approach
in reviewing cases involving national security and the allocation of limited social
resources. Since non-citizens are usually regarded as “discrete and insular
minorities,” the author argues that the Constitutional Court should consider
engaging in stricter scrutiny of the legal restrictions on the social and political rights
of non-citizens. In addition, in order to guarantee human rights for non-citizens, the
Court will likely find it necessary to develop special criteria for reviewing disputes
that pertain to their social and political rights.

The editors of this book hope that its coverage is comprehensive enough to give
readers a well-rounded picture of Taiwan’s human rights performance and that
readers will find appealing the story of Taiwan’s efforts to achieve high standards of
human rights protection even though the jurisdiction is barred from joining inter-
national human rights conventions.
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Chapter 2
Taiwan’s Political-Legal Progress:
Memories of the KMT Dictatorship

Jerome A. Cohen

Abstract This brief memoir illustrates Taiwan’s modern human rights history in
broad strokes through my own experiences. It begins with a first visit in 1961, when
the island was suffering under the harsh Chiang Kai-shek dictatorship. It ends with
my participation in the unique recent reviews of Taiwan’s immense human rights
progress by leading international specialists. Along the way, I was privileged to
witness and take part in a few depressing but exciting and ultimately hopeful events
that marked the long transition from KMT repression to constitutional democracy.

Keywords Annette Lu � Chiang Ching-kuo � Chiang Kai-shek
Constitutional democracy � Dictatorship � Henry Liu � KMT � Ma Ying-jeou
Peng Ming-min

Nothing could be more satisfying for me than to mark the thirtieth anniversary of
Taiwan’s termination of martial law by recording my own occasional witness to the
harsh dictatorship that preceded the island’s immense political-legal progress.

1 The First Visit

My first visit to Taiwan was in 1961, sixteen years after Chiang Kai-shek’s forces
had occupied the island following Japan’s surrender ending World War II. The
island’s capital, Taipei, was still a dilapidated, demoralized place. Economic con-
ditions were poor, social conditions not much better and the “White Terror” that
Chiang’s forces had long imposed on Taiwan continued unchallenged.
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