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updates

Introduction: “The Good, the Bad

and the Ugly”: Transnational Perspectives

on the Extralegal Field

Abel Polese, Alessandra Russo, and Francesco Strazzari

THE INFORMAL EVERYDAY: FROM MARIJUANA
FOR BREAKFAST TO ITINERANT JUDGES

On November 6, 2012, Colorado was the first US state to legalize mari-
juana for recreational use. In the span of one night,! behaviours that were

once repressed became permitted, acts that could be considered

a legal

!"The legalization was approved in 2012 and not technically implemented until 2014 due
to the 18-month delay between electoral consultation and full application. It was not, really,
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2 A POLESE ET AL.

offence became as legal and regulated as buying any other stimulant, such
as chocolate or coftee, in a store. Queues of marijuana-hungry people of
all ages formed outside the few shops that had dared to invest in the rec-
reational side of the business and were equipped to provide people the
umpteenth legalized drug on the market. Tellingly enough, in the first
30 months, the legalization of marijuana consumption and regulation of
its market brought in state revenues amounting to several hundred million
dollars? that would have otherwise been offered to the informal sector.

The example cited above is a clear example of how labile and volatile
the boundary between legal and illegal really is. The day before the politi-
cal decision, marijuana was illegal. The day after, it had become legal and,
a few months later, widely available in shops. At different latitudes and in
different contexts, we all live in an environment in which rules are pre-
defined, almost “parachuted” onto politically organized communities
(most often, modern states) through legal and civil codes the design of
which is neither consensual nor participatory. We are innately members of
social groups with their own social rules, conventions, behaviours, atti-
tudes and perceptions about what is morally acceptable and socially appro-
priate and what is not. We are educated and indoctrinated with the rules
that are necessary to survive in our given society, fed with laws that we
need to know in order to avoid bringing the coercive or punitive arm of
the state down on ourselves. We learn the “dos” and “don’ts” of the
environment(s) in which we are born, raised and eventually decide to live.
Sometimes rules are relatively similar across environments, sometimes they
differ radically and at other times they change significantly over time,
either gradually or all of a sudden.

an overnight change, technically speaking. What we seek to emphasize here is that mere
political will made an illegal drug legal, drawing attention to the International Narcotics
Control Board—that is, the body that the United States itself wanted to form decades ago,
which would receive obligatory estimates and statistical reports concerning narcotics produc-
tion and distribution from governments.

2 Colorado state statistics report about $67 million from tax revenues (medical and recre-
ational purpose-marijuana) and $683 million in total sales for 2014. From January 2014 to
July 2017, the statistics reported by CNN and Colorado Government media are in excess of
$506 million, whereas other sources (i.c. VS Strategies) mention $76 million in 2014 and
$200 million in 2016, reflecting rapid and steady growth. We wish to thank Liza Candidi for
all this information and data as well as her expertise on the topic.
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Whatever environment we choose or end up living in, whatever the
rules we need to comply with, there is a common feature that seems to
apply to all such contexts: they are constructed. They are based on inter-
pretations and they require interpretation. They are agreed on at a certain
point in the history of the country or its society. They may eventually be
enshrined as formal laws or be performed as customs and conventions
within a given social class, ethnic group or geographical area. When they
are written, and thus codified, they are usually considered “formal”. When
they are not, they are often considered “informal”. However, this distinc-
tion in itself raises two apparent contradictions. First, formal rules are not
fixed, static, reified entities; second, and conversely, informal rules may be
relatively steady, stable or resilient to exogenous changes. These rules can
go on never being officially acknowledged by formal authorities and still
be used to communicate with specific groups.

Formal-informal encounters bring us to a further example attesting to
the multilayeredness of the concepts explored in this edition. There is an
art-house movie? narrating the story of a judge whose job is to travel to
remote villages that are too distant from a court for their residents to bring
an issue before the authorities, and check if there are any unsolved dis-
putes that could escalate into violence or conflict between individuals or
groups. He is an itinerant judge who provides his judicial services by
horseback, riding around the mountains of Southern China. One day, he
finds himself in a Buddhist village where some cattle belonging to a certain
family have been killed by members of another family. According to local
tradition, financial compensation is not sufficient to settle the case; the
offenders must also say prayers to show respect for natural forces. The
judge is caught between two realities. As a representative of a secular
country where religion has no place, he is supposed to abide by the state-
provided guidelines, decide on an amount of financial compensation and
leave. However, he knows that such compensation will not be enough and
that the conflict will continue to simmer after his departure. Although it is
not mentioned in his written account, his final verdict includes a request
to pray for the souls of the dead animals, as per local tradition.

Likewise, many decisions have been and are being made by civil servants
and officers complying with different forms of rationality, decisions lying
in the interstices between what is official and codified, the grey zones of

3 Conrthouse on the horseback by Jie Liu, see http://www.imdb.com /title /tt1064775 /
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informality. Even in law, usually formalized to the utmost degree, there is
a distinction between how the law is conceived and written, on one hand,
and how it is actually applied, on the other. That is, there is a gap between
how things should be or are supposed to be and how they really turn out
to be. Ultimately, this gap between how things should be and how they
come to be in reality is at the core of the concept of informality.

The blurred boundaries (Gupta 1995) between formal and informal,
public and private, legal and illegal, acceptable and unacceptable have
been documented in a wide variety of cases in international scholarship. It
remains to be theorized how these shifting mechanisms function, but
recent efforts have been directed at classifying a wide range of empirics on
informality—a fundamental starting point to support any theory of
informality.*

INFORMALITY AS A CONCEPT AND SOURCE OF SCHOLARLY
INSPIRATION

The “informal sector” has long been defined in terms of either unregu-
lated forms of labour aimed at ensuring subsistence and survival in the
“underworld”, or actual illegal business ranging from unofficial earning
strategies and unregistered activities to smuggling, bribing and corrup-
tion. Whilst originally defined in relation to economic milieu (Boeke
1942; Lewis 1954; Hart 1973), the field of informality has been enriched
by multidisciplinary contributions as well as gradually over-extended by
the manifold ways practitioners, policy-makers and scholars have deployed
this term. On one hand, a sub-current of economic anthropology and
qualitative sociology has studied symbolism and the market (Parry and
Bloch 1989; Pardo 1996; Gudeman 2001) to understand the rationale
behind informal transactions. On the other, a body of literature has also
emerged at the crossroads of legal studies and political science.

In spite of ongoing conceptual advancements and the addition of an
ever-growing number of case studies and empirical materials, since it first
came into focus the definition of the informal sector has been influenced
by the prescriptions of neoliberal orthodoxy, which has interpreted
informality as a pathology caused by the state’s excessive involvement in

*The Global Encyclopaedin of Informality, edited by Alena Ledeneva, is the largest collec-
tion of informal practices currently available.
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the economy and the subsequent inhibition of entrepreneurial initiatives.
Accordingly, informality—or, in De Soto’s phrasing, extralegality (De
Soto 1989)—is understood to emerge in situations characterized by high
administrative and bureaucratic barriers to formal market entry, and can
be curbed through deregulation. Even though these premises have been
mitigated and/or challenged, the definition of the informal sector oscil-
lates between its two constitutive dimensions: on one hand, informality as
a coping strategy and instrument of survival; on the other hand, informal-
ity as an expression of deviance and outlawness, with the latter interpreta-
tion also including critical perspectives on the dynamics of criminalization
and prohibition. Since its early conceptualization, the boundaries of the
field of informality have been redrawn to include any social and political
actor and /or process located behind and beyond formal arrangements and
institutions, official rules and procedures. In other words, “the informal”
seems to be defined as a residual category vis-a-vis “the documented”,
“the codified”, and “the certified”. Further, informality has convention-
ally been seen as something transitional, exceptional or marginal in society
(suffice to survey the literature on informality in post-Soviet/post-socialist
contexts as well as in developing countries, on one hand, and on urban
informality, on the other). This take has come under attack from at least
two directions. First, Scott (1977) was one of the major frontrunners in
seeing informality as longstanding, enduring and socially embedded: by
reflecting on moral economies, he introduced the notion that informal
economic practices had a major impact on power relationships (Scott
1985). Second, the opening up of post-socialist spaces after 1989-1991
reignited debates on development, governance and corruption that have
continued to this day (Dutt and Kerikmie 2014; Harboe 2015; Jancsics
2015; DPolese and Morris 2015; Polese and Rekhviashvili 2017;
Rekhviashvili 2015; Smith and Stenning 2006; Urinboyev and Svensson
2013; Sayfutdinova 2015; Wamsiedel 2016).

Traditionally considered distinct realms, relatively recent scholarship
from different backgrounds has come to question the dichotomous and
polarized framework that tends to separate the legal and illegal (or “extra-
legal”, see De Soto 2000; Varese 2011; Strazzari and Kamphuis 2012).
Once more, Scott has pioneered this strand of debate by focusing on the
co-constitutive dialectics linking formality and informality (Scott 1998,
p. 310) and arguing that formal rules parasitically rely on informal net-
works and practices. Multiple forms of morality and normativity, plural
sources of authority and legitimacy seem to characterize current-day polit-
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ical and social orders in international and transnational politics (Hann and
Hart 2009; Dreher and Schneider 2010; Bhattacharyya and Hodler 2010;
Henig and Makovicky 2016; Morris and Polese 2014; Polese and Rodgers
2011).

A number of more or less contested cognate concepts can be subsumed
within this line of reasoning: for instance, hybrid orders, fusion regimes,
ungoverned spaces, extralegal governance and grey zones (see e.g. Anten
et al. 2012; Meagher 2012; Bagayoko et al. 2016; Harboe Knudsen and
Frederiksen 2015, Reno 2009), while having deep roots in the (violent)
history of state formation and transformation (Strazzari 2012), all imply
the dissolving of territorial and legal boundaries, the social and political
relevance of zones of ambiguity that challenge dichotomies and polarities
(inside and outside, order and disorder, rule and deviance), and the signifi-
cance of actors, practices, processes and structures that operate “in the
shadow” even while governing “underworlds and borderlands”. This field
is, in other words, a story of spaces and contexts that are often not con-
fined to the margins of communities, societies and states. In that respect,
while considering informality as part of survival and coping strategies
developed by agents and institutions whose status and positioning vis-a-vis
“the formal” may vary, this book intends to avoid the common “oriental-
izing” narration of informal politics and social practices: accordingly, our
endeavour is to offer a collection of contributions that exemplify the
formal-informal continuum differently manifested in many contexts, not
only the so-called Global South (or Global East), that is, an amorphous
assortment of developmental and transitioning countries allegedly charac-
terized by pre-modern and backward organization.

Inspired by sociological institutionalism (Hall and Taylor 1996; Hall
2010), a large component of scholarship on informality has tended to
consider it a coherent, culturally codified legacy arising from a path-
dependent social, economic and political past that countries may take
decades to “overcome”. Instead, informality can also be seen as a by-
product of more recent social and economic realities, shaped by market-
oriented economic and institutional reforms that actors resist and contest
precisely by “going informal”. According to this perspective, not only
does the informal complement, accommodate and overlap with the for-
mal, the two are actually intimately intertwined along processes of devel-
opment and modernization (Morris 2011, 2016; Morris and Polese 2014;
Polese et al. 2014). The extralegal, in other words, is not simply the
underside of the formal; it is intimately connected to and intertwined with
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it, and it exhibits varying but significant degrees of resilience and persis-
tence for reasons that can only be illuminated through a political economy
perspective, focusing not only on survival economies but also on profit-
making, enrichment and success (Strazzari and Kamphuis 2012).

These considerations indicate the extent to which studies on informal-
ity have gradually encompassed not only multiple sites and geopolitical
expanses where these phenomena may manifest, but also multiple levels of
analysis: whereas some seminal works on informality focused on micro-
processes and transactions occurring in very localized and circumscribed
settings, more recent strands of scholarship have also engaged with the
meso- and macro-levels, looking at how the informal unfolds both region-
ally and internationally. At the theoretical level, this scholarship has been
grounded in sociological and anthropological work linking state and soci-
ety (Migdal 2002) as well as defining the relationship between market and
social norms (Gudeman 2001; Hann and Hart 2009). Empirically, this has
translated into a growing literature on public and social policy and differ-
ent approaches to governance more generally (Polese 2012, 2016a, b).

This volume can be regarded as stemming directly from a book in the
same series. In 2017, Polese et al. (2017¢) focused on informal economic
practices, exploring them in multiple senses beyond their exclusively eco-
nomic significance. Their goal was to show that informal economic prac-
tices can feed, inform and in general affect the way we understand
governance on a global scale. They built on Scott’s understanding of
infrapolitics (2012) to suggest that a particular action, performed by a
substantial number of people, can simultaneously but uncoordinatedly
(i.e. individuals are unaware that other people are acting in the same way)
affect state policies. It is the aggregate of informal practices or transactions
that feeds the very life of informal or shadow economies. Instead of look-
ing normatively at informal transactions as a way to engage with illegal
practices, such practices can be regarded as an act of insubordination, dis-
sidence, a rejection of state rule or acceptance that the state should be
governing a particular aspect of societal life. Further, the emergence of
informal practices may pave the way for different trajectories: either they
are particularly visible or perceived as dangerous, or they are neglected by
state authorities. The cost of repressing a practice performed by a limited
minority is too high and its social and political relevance too limited to
invest in tackling it. However, if a growing number of people become
accustomed to certain informal practices and such practices begin to be
considered socially and/or economically dangerous, state authorities are
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likely to intervene by choosing among several options, ranging from insti-
tutionalization /formalization to criminalization and law enforcement.
Depending on the effectiveness and perceived legitimacy of the positive
and negative incentives developed to curb informal practices, societal reac-
tions and responses can be rather diverse; the ongoing decision to go
informal may become an intentional instrument of protest.

As a matter of fact, informal practices are to be conceived as acts of #on-
compliance: although we need to make conceptual distinctions in relation
to rebel and insurgent governance, the field of informality takes shape
through the neglect, denial or challenge of a formal source of authority
and rule-making, including the state and its prerogative to regulate a par-
ticular aspect of its social or economic life. In that respect, this book also
attempts to reflect on the way state-society relations are affected by formal-
informal interplays and encounters. This line of inquiry has fuelled an
understanding that informal and illegal practices can be produced, repro-
duced and developed “in spite of” and “beyond” the state (Polese et al.
2017a; Polese and Morris 2015). “In spite of” the state refers to cases in
which state institutions already regulate a given situation but citizens
decide that state governance is not enough (or not appropriate or effec-
tive). “Beyond” the state refers to cases in which state institutions do not
regulate a particular exchange and interaction, so citizens mobilize in
response to make up for this deficiency.

“IN SPITE OF” AND “BEYOND” THE STATE

Central to our discussion is an understanding of the multilayered nature of
morality as revealed by individuals engaging in informal practices and the
possible conflict between individual and state morality, documenting and
conceptually fine-tuning a vision of the ways they do not necessarily over-
lap, with informal activities emblematic of how such a mismatch can best
be explored.

Recent studies on citizens’ interpretations of their moral behaviour in
relation to a state (Horodnic et al. 2017; Ledeneva 2013; Morris 2012;
Morris and Polese 2015) distinguish between informal practices and
actions which the actors themselves view as “positive”: not merely harm-
less, but enabling and sometimes empowering; and negative: harmful, inef-
fective—at least from the state’s point of view. In this moral frame, citizens
articulate justifications and social mores about the justified, legitimate and
illegitimate character of practices and exchanges described as informal.



INTRODUCTION: “THE GOOD, THE BAD AND THE UGLY”... 9

A taxonomy of informality based on direct and indirect harm, under-
stood in moral terms, may help in locating informal practices and their
function in society. In a large variety of cases, a society’s distinction
between what is good and bad depends on the kind of direct harm an
action causes to fellow individuals. Killing, torturing or stealing from an
individual is punishable in most societies and they become justifiable only
in exceptional circumstances (war, conflict between clans or families) or
not even in such cases. This is what we see as causing direct harm to fellow
citizens. These same actions are, incidentally, also classified as unlawful by
civil and penal codes. The further we venture into the impersonal, how-
ever, the more certain behaviours may become easier to justify to one’s
peers. It is specifically in the interstices where the licit and legal diverge or,
as we have suggested, where individual and state morality fail to overlap
(Polese and Stepurko 2017) that informal practices emerge and consoli-
date, possibly contesting the state, its symbolic power or its areas of com-
petence (Polese et al. 2017a, b).

The harmful-harmless spectrum of actions intersects with another set of
nested distinctions between what is legal and what is licit, as conceptual-
ized by Van Schendel and Abrahams (2005), outlined in the table below
(Table 1.1). There are actions which are illegal according to local criminal
codes, but people do not perceive them as “bad” (Fogarty 2005;
Rasanayagam 2011). Instead, they are socially acceptable and, thus, licit.
There are even actions which are perfectly legal, but a population or part
of it does not accept them, at least in the short term, as licit.

The conflict between the legal and the licit can be quite evident when
and where perceptions and interpretations of social reality significantly
diverge. According to Gill (1998), for example, corruption in India may
simply be generated by a different understanding of ethos between locals

Table 1.1 The relationship between legality and licitness

Legal Iilegnl

Licit State and society norms overlap Society accepts and regards as legitimate
something that is forbidden by state
institutions or codes

Illicit The state does not punish actions that  State and society norms overlap

are socially stigmatised (by one or more
communities)

Adapted from Van Schendel and Abrahams (2005)
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and international organizations. Werner (2002) has suggested that we
compare the way corruption is understood by international organizations
and locals to grasp the complexity of this issue. Indeed, while international
organizations’ understanding of corruption may be stretched to the point
that it denies the very Maussian concept of gift (Tanzi 1998), the under-
standing of “normal” and “normality” with regard to interaction between
people, institutions and civil servants has sometimes been distorted, rein-
terpreted and framed in a logic that has even been used to justify practices
which clearly damage fellow citizens or ascribe to dangerous and harmful
logics.

Similar conflicts may emerge between state rules and society rules: out-
lawing a given practice does not automatically create a social stigma around
an unlawful behaviour; furthermore, illegal practices are sometimes not
only socially accepted but even commended and considered a source of
pride in having managed to steal from the state. On a more everyday level,
some definitions of corruption clash with local habits of taking and giving
that are considered perfectly normal, even between a citizen and a state
representative (Palmier 1983).

However small the step from the formal to the informal, from the legal
to the illegal, from the moral to the immoral might be, and however
blurred the boundaries are between these sets of binary concepts, the
authorities entitled to draw such boundaries are traceable and identifiable.
Usually it is the state through its institutional infrastructures and agents,
the same state which is likely to be informed by its different constituencies,
sectors of the establishment, interest groups and lobbies, powerful fami-
lies, and so on. In some cases, the above-mentioned boundaries are drawn
by international standards, which are designed to be adapted to a specific
context and then transferred to others—a situation which fosters the
development of informal practices and habits. Indeed, the latter are often
nourished by the fact that some segments of the population are incapable
of complying with a given rule or unwilling to do so, a state is unable to
drive behavioural change, or there is conflict between what is dictated by
international organizations and what people are used to do. Informality
lies in the time that it takes for a change in behaviour or attitude to be
understood, and adopted, at either the institutional or societal level (or
both). This gap is likely to be normatively assessed in negative terms, as a
“bad occurrence” that needs to be regulated, enforced through laws or
even punished. The perspective adopted in this edition, however, takes a
different stance vis-a-vis this matter: rather, we suggest that the de jure/
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de facto hiatus actually offers interstices for social and political actions, and
may contribute to the governance structures of a given territory or com-
munity (Table 1.2).

Where the state regulates most relationships with and among its citi-
zens, most exceptions to state rule—*“in spite of” the state—are illegal by
force of law, that is, from the perspective of the state. There are, of course,
several kinds of illegality, as seen in the examples above, and different soci-
etal perceptions of what is illegal; the result is that not all situations or
practices are equally illegal or illegal in similar ways. The concept of illegal-
ity is imbued with social meaning, making it too broad to lend itself to an
in-depth understanding and, in turn, help policy-making or inform public
debates. That is, actions that may challenge legal codes might be experi-
enced by people as “normal” or at least acceptable. This problem may
arise, for instance, when overarching rules have not been developed prag-
matically in response to a societal need, having instead been copied from
elsewhere and uncritically transplanted into a new context (De Soto
2000); or, for example, when so-called global prohibition regimes are
localized, often producing frictions between different scales of norms,
standards and values. This is frequently the case with law enforcement
models whose other-direct import or transfer come into fundamental con-
flict with local customs (Scott 1998). Such incongruences are crucial: if
the eradication of informality substantially equates to criminalizing, indict-
ing, convicting and punishing, it is by establishing the boundary between
the formal and the informal that the state defines its authority, modes of
governing and rationales for legitimate action.

Beyond-the-state informality, on the other hand, refers to an economic
sector or activity, policy domain or region that the state does not eftectively
regulate, for whatever reasons. This could be due to the fact that the social
problem or social need has not been identified or there is insufficient polit-

Table 1.2 Direct (affecting fellow citizens), indirect (affecting a society) harm-
fulness of informality

Direct havm (mostly illicit) Indirvect harm (might be licit)

Illegal Trafficking, drug dealing (might be seen as licit) Fiscal fraud, nepotism,
discrimination
Legal Use of legal action to extort money or property; Laws that favour one (ethnic,
‘small print” or administrative measures applied  religious) group over others
disproportionately or in a discriminate manner  (are licit for the favoured ones)




