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Preface

In winter semester 2013/ 2014, Peter M. Huber, Professor of Law at the
Ludwig-Maximilians-Universitdt Miinchen and Judge at the Bundesver-
fassungsgericht (Federal Constitutional Court), delivered a lecture on
European Law.! The lecture of Professor Huber provided a thorough intro-
duction into the European Law. On the basis of this lecture, one of us
(K.W.) began to realize that something was wrong with the European
Union. The result of these considerations was the publication of a paper
with the title “Europa in der Sackgasse — Uberlegungen zur Verfasstheit
der Européischen Union” which was published in the Politisches Denken
Jahrbuch 2014 13: 229-259.2

The positive response to this article in the Jahrbuch induced K.W. to go
ahead with the preparation of a book on European questions. Two aims
were envisaged concerning the book. The first aim was to look deeper into
the structure and functioning of the European Union in order to uncover
the misconstructions and defects of this political entity. The second aim
was to find recipes for reshaping the European Union.

One of us (H.O.), Professor emeritus of Political Science and Philoso-
phy at the Ludwig-Maximilians-Universitdt Miinchen, has been interested
in European questions for many years. On request of K.W., H.O. agreed to
contribute one chapter to this book. We got to know each other when H.O.
delivered lectures on political science and philosophy at the Ludwig-Max-
imilians-Universitit Miinchen between 1995 and 2009. For years, we have
been discussing political matters after the lectures of H.O. These discus-
sions were a great inspiration to K.W. On request of H.O., K.W. comment-
ed on three chapters of the Geschichte des politischen Denkens 2008,
2010, and 2012.3

1 The title of the lecture was “Staatsrecht III (Europaverfassungsrecht, internationale
Beziige des Grundgesetzes)”.

2 The translation of the title is as follows: Europe in the dead end — Considerations
about the Verfasstheit of the European Union.

3 Henning Ottmann is author of the Geschichte des politischen Denkens (History of
Political Thought) in nine volumes published between 2001and 2012.
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Introduction
Klaus Weber and Henning Ottmann

Since its foundation in 1951, the European Community, later called the
European Union (EU), has experienced a period of integration over
decades. The integration stood under the motto of the “ever closer union”.
The ever-closer-union clause has been included in various EU Treaties
since 1957. Recently, however, the picture has changed. There is now a
debate about disintegration of the EU, especially since the Eurozone crisis
and the Brexit vote of June 2016. The fears extend from the dissolution of
the Eurozone to the dissolution of the entire EU. Europe would then find
itself to be again in the status of independent Westphalian states.

The considerations about integration and disintegration of the EU lead
to the question whether the EU has a future and, if this is the case, how the
future of the EU would look like.> The authors believe that the EU only
has a future as a profoundly reshaped political entity. The reason for our
concerns is that the existing EU has pronounced defects which urgently
need correction and that the EU is exposed to potentially fatal challenges.
Thus, reshaping the EU appears to be essential for the survival of the EU.
Under these circumstances, the aim should not be an ever closer union but
simply a better EU.6

In this context, an intriguing question refers to the role of the nation
state in relation to the EU. A widely held belief assumes that the time of
the nation state is over and that the EU should replace the nation state.
However, a closer look into this issue reveals a somewhat complex situa-
tion. The European nation state is accused of having a propensity to na-
tionalism and waging war. This propensity cannot be denied. Yet, the ten-
dency to wage war is also seen in the Polis and in empires such as the Ro-
man, Ottoman, and Russian Empires. Moreover, nationalism is not re-
stricted to the European nation state if one takes into account quasi-nation-

5 On 1 March 2017, the European Commission presented a White Paper on the Fu-
ture of Europe which addresses five scenarios; according to our opinion, the con-
ception of this paper is not sufficient.

6 This conception has already been proposed by one of us (see Weber 2014:
256-257).
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Introduction

alistic enthusiasm in other polities. An additional point of view appears to
be even more important. The well-designed European nation state has de-
veloped valuable principles such as democracy, rule of law, separation of
powers, popular sovereignty, and parliamentarianism. The EU has more or
less been deficient concerning these principles as it is outlined in this
book. Even worse, the EU lacks the promise to be able to develop better
principles than the nation state. Thus, the authors argue that the EU cannot
replace the well-designed European nation state under these circum-
stances.

This book has developed the conception of a balanced view of the na-
tion state in order to cope with the role of the nation state in the EU. The
balanced view in this respect means that the disadvantages of the nation
state, namely its propensity to nationalism and waging war, need to be
curbed. On the other hand, the valuable principles of the well-designed
European nation state mentioned should be preserved within the EU. The
conception of the balanced view of the nation state contributes to the
question of the role of the nation state in the EU. If the well-constituted
European nation state ensures the principles of the Western civilization
and the EU cannot promise better principles, the EU shall do everything
possible to cultivate an agreeable relationship with its member states.

Additional considerations emphasize the essential role of the European
nation state. Alan Milward claimed that the European nation states found-
ed the EU in order to rescue themselves (see Milward 2000: 1-20). Al-
though this view might be somewhat exaggerated, the observation that the
EU was created in the interest of the European nation states is the prevail-
ing view among historians (see Dinan 2014 c: 347). The role of the Euro-
pean nation state is further strengthened by two other aspects. First, the
EU Treaties are derived from the EU member states. Secondly, the well-
designed EU member states are democratically legitimized contrary to net-
works, NGOs, and multinational companies. Certainly, regional govern-
ments and cities are usually also democratically legitimized, but they have
less power than the nation state. In other words, the European nation state
has not resigned. On the contrary, it appears that the EU cannot appropri-
ately be reshaped without its member states. These considerations do not
rule out that the EU has some advantages compared with the EU member
states as outlined below.

The EU is widely regarded as a unique political entity because it com-
bines supranational and intergovernmental elements (see Fabbrini 2015:
248-250 and 265-268). Throughout the history of the EU, there has been a
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conflict between these two elements. The EU member states have experi-
enced a decreasing influence. On the other hand, the competences of the
EU have constantly been enlarged over time. Now, it seems to be time to
delineate the relationship between the EU and its member states anew. Ac-
cordingly, this book presents the conception of limited supranationality in
order to cope with this conflict. Limited supranationality implies that the
EU should be in charge of only a limited number of competences and
tasks. The other competences and tasks should remain in the realm of the
EU member states.

Along these lines, the EU should mainly fulfil four purposes, namely
securing peace, promoting economic prosperity, compensating the rela-
tively small size and limited power of its member states, and ensuring the
compliance with the valuable principles of Western civilization men-
tioned. These purposes can better be fulfilled by the EU than by any indi-
vidual EU member state. This book forwards the opinion that the EU
should focus on these purposes instead of concentrating on the ever closer
union. It cannot be the task of a sound polity to follow a teleological ideol-
ogy. Rather, a non-ideological and sober approach should be pursued in
the future EU.

This book contains some ideas which might appear unusual in the eyes
of EU enthusiasts. This means that seemingly well-established principles
of the EU ought to be called into question. Striking examples refer to the
principles of the superiority of the EU legal order and the supremacy of
Union law over national law. Chapter IV argues that there is no justifica-
tion for these principles. The abandonment of these principles necessitates
a change of the entire law-making process in the EU. Another conse-
quence of the altered law-making process could be the reduced number of
enactments leading to a more careful law-making. At the same time, the
future European Commission (Commission) should lose its monopoly for
the initiation of laws.

Three particularities could be of interest concerning the future treaty-
making. First, the Lisbon Treaty cannot be regarded to be a constitution.
As outlined in chapter II, an important reason for this assertion is the fact
that the EU member states simply did not and do not want to regard the
Lisbon Treaty to be a constitution. Accordingly, we prefer to speak of
treaty-making instead of constitution-making if a future treaty of the Lis-
bon-Treaty-type shall be constituted among certain European nation states.
In this context, the term treaty-making does not refer to any other type of
EU treaty. Secondly, Dieter Grimm has concluded that only the core part
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corresponding to the TEU should be framed in the future EU Treaties and
the remnant part should be simple law (see Grimm 1995: 48 and 2016: 27
and 119-120). Along these lines, von Weizsdcker, Dehaene, and Simon
(1999: 12) suggested to the Commission that there ought to be a basic and
a separate part of the EU Treaty. Thirdly, the future EU Treaties corre-
sponding to the present TEU should take into consideration the limited
supranationality principle which is recommended in this book. This means
that the future EU Treaties of the Lisbon-Treaty-type should mainly be
concerned with the four purposes of the EU mentioned above.

The large number of EU member states represents a great challenge to
the creation of the future EU Treaties. Accordingly, the future treaty-mak-
ing and law-making processes in the EU will necessarily have to be com-
plex. This is quite unfortunate, but is unavoidable. Concerning the treaty-
making process, the participation of the people appears to be mandatory.
This can be achieved by an indirect participation of the people via special
treaty-making conventions similar to the special US constitution-making
conventions of the 1770 s and 1780 s. But we would like to emphasize that
the similarities only refer to the procedure of involving the conventions
since the political situation in the USA of the late 18" century and in the
present Europe is different. In the USA of that time, constitutions were
created, for instance the US Constitution constituting the federal state of
the USA. In present Europe, the aim is to create a future treaty among
European nation states constituting a unique European polity, but not a
federal state. This kind of future treaty-making would ensure a more in-
tense involvement of the people. In addition, the national parliaments
should actively be involved in the future treaty-making process and should
not be restricted to an act of ratification. Ratification only allows to agree
or to disagree (see Grimm 2016: 184).

The national parliaments are conceived to become the centre of the fu-
ture law-making process. The national parliaments are fully legitimized
and its parliamentarians are fully accountable to the peoples of the EU
member states. By comparison, the European Parliament is not fully legit-
imized because there is not a European demos and because of the lack of a
European public. The involvement of the national parliaments best ensures
the overcoming of the democratic deficit of the EU. This is not the case
with the European Parliament. Thus, this book revitalizes the previous
idea of a Chamber of National Parliamentarians. The proposal is that the
national parliaments delegate a certain number of parliamentarians to this
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chamber. Chapters IV and X outline how the future law-making process
could function.

The structure of the future EU should be changed to a certain degree.
The European Council and the Council shall be the dominant executive in-
stitutions. The future Commission should be a purely administrative insti-
tution subordinated to the European Council and the Council. The compo-
sition of the Commission, the European Court of Justice (ECJ), and the
Governing Council of the European Central Bank (ECB) should be modi-
fied. The European Parliament should cooperate with the Chamber of Na-
tional Parliamentarians. The voting rights within the EU institutions
should orientate themselves towards the number of inhabitants of the EU
member states.

The ECJ, the ECB, and the Commission are not accountable to the citi-
zens of the EU. It is therefore not surprising that these “independents”
have over-extended their mandate and their competences as Vauchez
(2016), the authors, and others have demonstrated (see chapters IV —VI).
A check of these institutions is necessary. Thus, one of us has proposed a
Court of Appeal to control the ECJ (see Weber 2014: 255-256 and chapter
IV). The Commission ought to be only a subordinated institution as out-
lined above. The ECB is difficult to control, but this might be carried out
by supervision of a group of renowned financial experts.

The future policies of the EU need an arrangement which should avoid
animosities among the EU member states. This is particularly important in
the field of the finances. Animosities can only be avoided if every EU
member state is fully responsible for its own finances. This precludes any
transfer union or eurobonds. The same holds true for the defence policy. A
European army should not be the aim of the EU. Instead, cooperation in
finance and defence matters is desirable, but not a complete Europeaniza-
tion in these areas. The foreign policy of the EU should mainly remain in
the domain of the EU member states, but not the control of the outer bor-
der of the EU which ought to be supervised by the European Council via a
Foreign and Security Representative. All European institutions should
have the right to initiate law proposals.

One of the functions of the European Council should be to decide by a
75% vote on the loss of the EU membership in case a given EU member
state does not comply with the essential principles of the EU mentioned.
The decision of the European Council needs to be backed by the opinion
of a committee of renowned experts such as the Venice Council. Prior to
losing the EU membership, the EU member state in question should re-
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peatedly be warned to lose its voting rights and its financial support by the
EU. Readmission should be possible provided there is proof for comply-
ing with the essential principles of the EU.

Crises may or may not have favoured the development of the EU (see
Schmitter 2015: 181-182). The EU has overcome several crises before so
that the idea has been forwarded that it could also overcome the present
crises. However, presently the EU faces several crises at once. Besides the
defects of the existing EU, there are at least three other crises: the Euro-
zone crisis, the immigration problem, and the Brexit. Each of these crises
could endanger the existence of the EU. Taken together, these crises mean
a great challenge to the EU. This book is predominantly considered with
the deficiencies of the EU in general, but will also cover the other three
crises.

Another important point has been raised by Antoine Vauchez, namely
the role of the scientific communities in the EU. Vauchez pointed out that
there has been a “cozy symbiotic relationship” of the scientific communi-
ties with the ECJ, the Commission, and the ECB. The scientific communi-
ties received financial supports from the Commission and functioned as
“private army in the service of the European Community” (Vauchez 2016:
75).7

In this book, we have proceeded in two steps. First, we have tried to
provide information on the complex nature of the EU and to analyse the
defects of the EU. Secondly, on the basis of this analysis, we have present-
ed proposals for a reshaped EU. Analysis and proposals are rather difficult
to accomplish because of the complex nature of the EU and the vast litera-
ture on various aspects of the EU.

Chapter I is concerned with the history of the EU. On one hand, the
chapter is descriptive. On the other hand, history can reveal hidden mis-
takes and misconceptions which might play a role until today. Three ex-
amples shall be provided. First, the High Authority, later called the Euro-
pean Commission, was created as a supranational institution against much
resistance within the United Kingdom, France, Germany, and the Benelux
countries. Jean Monnet and associates were successful with their policy of
dirigisme. Today, the Commission has developed into a highly profession-
al administrative institution with great power. But some reasons for the re-

7 Similar observations have been reported by Karen Alter, Max Haller, and Michael
Hartmann (see chapters IV and VI).
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sistance against the supranational conception of the European Commission
still appear to be justified. Secondly, in the early 1960s, the ECJ decided
on its own initiative on the legal order of the EU and on the supremacy of
Union law over national law. There are plausible reasons that these rulings
were not justified as mentioned above. Thirdly, the euro was created on
doubtful assumptions.

There are a variety of issues which play an important role in the EU.
Chapter II is concerned with these issues. Thus, remarks are made on con-
stitutive treaties, so-called Verfasstheit of the EU,3 (limited) supranationa-
lity, sovereignty, legitimacy, accountability, purposes and goals of the EU,
and several theories on the nature of the EU. These remarks help to under-
stand what makes the EU unique as polity and as home of its citizens.

Reshaping the EU cannot successfully be carried out unless the com-
plex structure and functioning of the EU are understood. Therefore, chap-
ter 111 addresses this point. The chapter is mainly descriptive with a few
critical remarks. The description alone means a challenge for the reader
because of the complexity of its matters. The main critique on the struc-
ture and functioning of the EU is reserved to later chapters.

Chapter IV deals with the controversial role of the ECJ. The ECJ has
had a considerable influence on the development of the EU. The chapter
mainly addresses four issues: parts of the jurisprudence of the ECJ, a de-
bate on the jurisprudence of the ECJ, a discussion of the political question
doctrine, and recommendations. The issues of the legal order and the
supremacy of Union law over national law are of particular importance.
The supportive and critical opinions about the jurisprudence are discussed
in some detail. The chapter concludes that the ECJ has unduly extended its
mandate. This conclusion is similar to the one of Vauchez although he
used different arguments (see Vauchez 2016: 59-64). The consequence of
these conclusions is that the ECJ must be controlled as outlined above.
Another consequence from the debate in chapter IV is the necessity to
modify the law-making process of the EU.

The introduction of the euro has had a profound influence on the EU,
especially on the countries whose currency is the euro. Chapter V tries to
explain the complex reasons for the problems of the Eurozone and
presents the possibilities for handling these problems. Reshaping and fu-
ture fate of the Eurozone are discussed. Suggestions are made for the solu-

8 Since the EU does not really have a constitution, the termVerfasstheit is preferred.
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tion of the problems of the Eurozone. The fate of the Eurozone will at
least partly determine the fate of the entire EU.

Chapter VI specifies the defects of the EU. The historical, political,
economic, cultural, linguistic, and geographical diversity of the EU mem-
ber states represents a great challenge to the EU. In addition, small and
large member states have somewhat different interests. Moreover, there
are defects in regard to democracy, popular sovereignty, separation of
powers, and parliamentary representation within the EU. There are also
defects of the ECJ (see chapter IV) and of the ECB System. This book
tries to correct at least some of these defects (see chapter X).

Some of the most frequently forwarded theses concerning the necessity
for a united Europe has been the assertion that the European nation state is
old-fashioned in the age of globalization and that the European nation
state has waged too many wars and tended to nationalism as mentioned
above. Chapter VII deals with a comparison between the nation state and
the EU to clarify these assertions. On one hand, these assertions are to a
certain degree true. On the other hand, compared to the EU, the well-de-
signed nation state has advantages in regard to all important principles of
the Western civilization. These considerations underscore the importance
of the European nation state for the EU.

The EU is envisaged as a mixture of confederation and federal state.
Chapter VIII presents a short history of federations. The history of the fed-
erations and the shortcomings of the present status of the EU reveal that
the future of the EU will depend on the question whether the EU will be
open for reform. The United States of Europe will not and should not be
the aim of the future EU. Rather, sovereign rights should be granted ac-
cording to the principle of conferral. Moreover, the ECJ ought to respect
the EU Treaties and should not be the motor of integration. The European
nation state remains the source of identity, solidarity, and democracy. Vari-
ous models of the future EU are discussed.

So far the European people have only had, via their national parlia-
ments and governments, an indirect chance to participate in the creation of
the EU Treaties. The treaty-making process has mainly been a project of
elites. This lack of participation of the people may be one reason for the
present disappointment to the EU. To be sure, the EU Treaties of the Lis-
bon-Treaty-type are derived from the EU member states. The governments
of the EU member states will negotiate the future EU Treaties. Chapter [X
pleads for the participation of the national parliaments and special conven-
tions in the negotiations on the making of the future EU Treaties. The na-
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tional parliaments thereby obtain the possibility to be more actively in-
volved in the treaty-making instead of just ratifying the future EU
Treaties. Special conventions elected by the people could also participate
in the negotiations of the future EU Treaties.

The first section of chapter X discusses the previous suggestions for a
future EU. Based on these suggestions and several own ideas, proposals
are presented for a future EU. The proposals take into consideration the
principles of limited supranationality and of a balanced view of the nation
state. It is pointed out that the future EU mainly needs to observe four pur-
poses because the EU is capable to fulfil these purposes better than its in-
dividual member states. Then the structure and functioning of the future
EU are outlined. The future treaty-making and law-making processes are
presented in some detail. Various policies of the future EU, the Brexit and
its implications, and the future immigration policy are also discussed.

In this book, we try to show that a substantial improvement of the con-
dition of the EU is possible. A consequent reshaping of the EU is the pre-
requisite for that.
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I. History of the European Union
Klaus Weber

History might contribute to uncover what went wrong with the develop-
ment of the European Union (EU). This point is particularly important
since one of the main aims of this book is to elucidate eventual defects
concerning the construction of the EU and to present remedies to over-
come the defects. If the EU is really poorly constituted, then a profound
diagnosis ought to be made of all the misconstructions. A presentation of
the history of the EU seems therefore necessary because misconceptions
have not arisen over night.

On 18 April 1951, the EU was founded as European Community with
the Treaty on the European Coal and Steel Community (ECSC).? Yet, the
idea about a united Europe had been discussed for many years prior to the
foundation of the EU. In this chapter, the focus lies not so much on ideas,
but on facts. Brunn and Dinan pointed out that the idealistic historiogra-
phy was replaced by a more realistic historiography in recent years (see
Brunn 2002: 112-17; Dinan 2014 c¢: 345-375).

After the end of World War II, a new world constellation had been
formed. The USA and the Soviet Union had now been the dominant pow-
ers. The influence of Europe had lessened. Great Britain experienced a de-
creasing hold on its commonwealth. France had suffered a lot during
World War II and had been faced with the diminishing importance of its
former colonies. Germany was devastated and morally at the bottom.
Spain had still been under the influence of its fascistic leader, Franco.
Some of the smaller European countries such as Switzerland and Sweden
were lucky enough to have not participated in the war. Other smaller coun-
tries had suffered more or less under Nazi Germany and the war.

The dominance of the two great powers had consequences. The Soviet
Union under its shrewd and brutal leader Stalin had expanded its influence
to the West. The communist bloc now included the Middle-Eastern and
Eastern European countries and East Germany. The Western European

9 In this book, the designation European Union is usually used although the European
Community was renamed to European Union with the Maastricht Treaty but in
November 1993.
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countries sought protection by the USA. West Germany was divided be-
tween the American, British, and French zones. Berlin was divided in four
zones. Austria was neutral. The communists led by Stalin tried to under-
mine the economically desolate Western European countries hoping that
they would become part of the Soviet realm (see Brunn 2002: 41-50). The
tensions between East and West steadily increased. The so-called Cold
War began. The air-bridge for West Berlin in 1948/ 1949 was an expres-
sion of these tensions. So was the Korean War of 1950.

1. Origins of the European Community

There were four important origins of the EU: first, ideas on a united Euro-
pe, often in form of idealistic ideas; secondly, interests of the nation states;
thirdly, the influence of the USA; and fourthly, the Cold War. Not infre-
quently, these origins were intermingled.

1.1 Ideas on a United Europe

The idea about a united Europe has been around in Europe for centuries.
The empire of Charlemagne has covered big areas of continental Europe.
However, it should be noted that the nation state did not yet exist at the
times of Charlemagne. This was different when Richard Hooker, Duc de
Sully, William Penn, Baron de Leibniz, Abbe’de Saint Pierre, and Henri
de Saint-Simon came up with their ideas (see Dinan 2014 c: 349). Be-
tween 1925 and 1934, almost 600 books or press articles addressed the
question of a united Europe. Of particular importance was the so-called
“Paneuropa-Union” which had been founded by the Austrian Graf Richard
Coudenhove-Kalergi (see Brunn 2009: 19-32; Stirk 2014: 20).

There was a strong longing for peace and prosperity throughout the free
non-communistic European countries after World War II. It was in this set-
ting that different endeavours came to the fore for a united Europe. A
starting point was the famous speech of Winston Churchill in Zurich in
September 1946. Churchill pointed out that “we must build a kind of Unit-
ed States of Europe” and he pleaded for a partnership between France and
Germany. He also propagated the re-creation of the “European family in a
regional structure ... stating that France and Germany must take the lead
together” (Dinan 2014 b: 308). However, Churchill “was far from being a
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