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Preface

One of the great challenges facing an internationalist is the attempt to provide
guidelines for behaviour in new situations arising within an international community
in constant flux. Among the numerous and varied ranges of circumstances demand-
ing attention, processes of fragmentation running counter to the trends for integration
and globalization so characteristic of early twenty-first-century international society
have proved an especially hard nut to crack. The cases of Kosovo and Crimea are
two outstanding instances that have attracted attention from the international com-
munity over the last two decades. As events developed, basic principles of interna-
tional law such as self-determination, territorial integrity of States, non-intervention,
prohibitions on the threat or use of force by States, or notions like secession,
statehood, or recognition were all brought under the microscope. The closeness of
these cases, occurring in the continent of Europe, together with similar centrifugal
movements of some virulence in Spain itself, was the trigger for this analysis of such
trends in the light of international law and most recent international practice.

In many of these instances, claims were made that a supposed right to self-
determination gave legitimate grounds for secession. In contraposition to this idea
of the exercise of an entitlement to self-determination recognized in international
law, the principle of territorial integrity has been invoked to defend continuity of
unaltered boundaries for States. Recent cases of unilateral declarations of indepen-
dence, those of Kosovo in 2008 and Crimea and its later annexation by the Russian
Federation in 2014, are clear examples of the situation described. Even though
Kosovo was deemed a ‘unique case’, it was cited by the Russian Federation in its
attempts to justify the independence of Crimea. Nevertheless, reactions by the
international community were totally distinct in these two instances, and the extent
of recognition of the two new entities has been completely different.

With this as a starting point, the aim is to investigate the two cases so as to shed
light on the international legal regime affecting entities smaller than a sovereign
State. To this end, an analysis will be undertaken of the principles of international
law brought into play in this matter, the intention being to determine their scope and
review them in the light of the most recent practice and developments in
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international law. Thereafter, the events of relevance for international law that
occurred in the changing situations in Kosovo and Crimea will be examined and
explained. Finally, on the basis of these legal considerations, the question will be
addressed of possible reactions by the international community when faced with
situations that may go against international law, together with the effectiveness of
measures that might be taken. Whether certain situations might be legitimate will
also be discussed, despite running counter to international law, because a concept
could be emerging that unilateral secession may be justified in specific circum-
stances, such as serious and large-scale violations of basic human rights.

This task dovetails with the last case considered in the author’s doctoral thesis,
which was entitled ‘La intervenciéon humanitaria y el Derecho internacional’
[Humanitarian Intervention and International Law], which was the North Atlantic
Treaty Organization (NATO) intervention in Kosovo in March 1999. This research
was suggested by and carried out under the supervision of Professor Romualdo
Bermejo Garcia, who himself has recently published a study under the title ‘La
vuelta de Crimea a la madre-patria: Algunas reflexiones a la luz del Derecho
Internacional’ [The Return of Crimea to the Motherland: Reflections in the Light
of International Law]. One of the aims of this monograph is to pay homage and
tribute to him as his academic career gradually approaches its close after 25 years of
sharing the ups and downs of the Section of International Public Law and Interna-
tional Relations of the University of Leon.

The paper is divided into three parts. The first part, entitled ‘Self-Determination
and Secession Versus Territorial Integrity in International Law’, strives to determine
the scope of the principles of international law related to the topic under study. With
this aim, the section is subdivided into two chapters. Chapter 2 concentrates on
establishing the boundaries of the right to self-determination in contemporary
international law. Chapter 3 attempts to delimit the scope of unilateral declarations
of independence in international law on the basis of diverse postures adopted which
finally leads to the view that international law is neutral with regard to them.
However, there are certain circumstances in which secession has been claimed to
violate peremptory norms such that it would be illicit according to international law.

The second part, with the title ‘The Independence of Kosovo and Crimea in the
Light of Contemporary International Law’, provides an exposition of the facts seen
as relevant for an assessment of the declarations of independence made by the
entities Kosovo and Crimea. This section comprises three chapters. The first of
these involves an explanation of the changes in claims to autonomy made by the
Albanian-Kosovar population in Kosovo, the humanitarian crisis caused by govern-
ment repression of these, NATO intervention and later administration by the United
Nations Interim Administration Mission in Kosovo (UNMIK). Investigation of the
instance of Crimea is undertaken in Chap. 5 of the paper. Particular attention is paid
to commitments to respect the territorial integrity of Ukraine, the holding of a
referendum in Crimea under Russian auspices and the later annexation of Crimea
to the Russian Federation. This part ends with Chap. 6 of the paper, which performs
an evaluation of the unilateral declarations of independence of Kosovo and Crimea
in the light of international law and of the Kosovo Advisory Opinion of the
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International Court of Justice (ICJ) from 2010, the attention being paid to any
possible violation of peremptory norms of international law.

The third part, ‘The Emergence of Humanitarian Secession as a Response to
Humanitarian Crises’, is the boldest and attempts to provide lines of argument for the
possible response of the international community to such situations. Chapter 7 offers
an analysis of reactions to supposed illicitness and the scope of the stance of
non-recognition from the viewpoint of its legal content and of international practice
in such matters. Chapter 8 considers the possibilities of actions that in certain
situations might be deemed legitimate. These would involve infringement of some
rules of international law, but would require acceptance of secession as a last resort
for protecting populations having the nature of a people when they are faced with
grave, massive violations of basic human rights. The case of Kosovo, while it cannot
be claimed to set a precedent, does lay the foundations for humanitarian, rather than
remedial, secession as an emerging concept in international law.

I should like to record my thanks to Professor Miguel Diaz y Garcia-Conlledo,
head of the Department of Public Law. He was lead researcher for the project ‘Las
garantias penales como limite y guia en la solucién de problemas penales complejos:
La necesidad de evitar atajos’, reference DER2013-47511-R, funded by the Ministry
of Economy and Competitiveness of the Government of Spain. I wish to thank him
for all his unselfish help, as this study was undertaken with his assistance.

I am also particularly grateful to Oliver Jiitersonke, head of research, and Sandra
Reimann, senior coordinator, of the Centre on Conflict, Development and
Peacebuilding at the Graduate Institute of International and Development Studies
in Geneva. They made me very welcome during my research visit as a scholar in
residence funded by the University of Leon, which allowed me to gather all the
necessary documentation and bibliography.

Finally, I should like to express my gratitude to Steven Dodd, translator and
translator-trainer, who carried out the tasks needed to ensure that the English in this
piece of work to be published would be correct, and to Piedad Luna Tovar for her
patient management of the University of Leon’s translating and interpreting service.

Leon, Spain Juan Francisco Escudero Espinosa
12 October 2017
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