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Preface

This book presents the results of a Study on ‘The Implementation of the
New Insolvency Regulation — Improving Cooperation and Mutual Trust’.
Supported by the European Commission under the Specific Programme
‘Civil Justice’,! this Study is a follow-up research project to the Heidel-
berg-Luxembourg-Vienna Report.2 It pursues a two-fold objective: first, to
analyse the application of the Regulation’s reformed — and sometimes in-
novative — rules in practice, and, second, to examine and implement the
new procedures and changes to national insolvency law. This book consti-
tutes a revised version of the final report that was sent to the Commission
in January 2017.

Apart from the core Study, the book contains reports of distinguished
insolvency academics and practitioners supporting the project teams as ex-
ternal experts. We therefore would like to express our gratitude to Profes-
sor Reinhard Bork (University of Hamburg), Avv. Giorgio Corno (Milan),
Professor Renato Mangano (University of Palermo), Professor Irit Mevo-
rach (University of Nottingham), Professor Christoph Thole (University
of Cologne), and Professor em. Bob Wessels (University of Leiden).

We are equally grateful to Dr. Reinhard Dammann (Paris), Daniel F.
Fritz (Frankfurt), Robert van Galen (Amsterdam), Professor Maria Chiara
Malaguti (Universita Cattolica del Sacro Cuore, Rome), Adrian Thery
Marti (Madrid), Professor Gabriel Moss, QC (London) and Professor
Christoph G. Paulus (Humboldt University of Berlin) for contributing as
panelists to the successful outcome of the conferences.

Moreover, we have to thank Sandra Becker (MPI Luxembourg) and
Mag. Kevin Labner (Vienna) who greatly assisted in preparing the publi-
cation of the Study. Our particular gratitude is owed to Dr. Robert Arts
(MPI Luxembourg). This book would not have been published without his
unreserved and excellent support.

It was an honour and privilege to conduct the present Study as part of
the European Commission’s scientific programme. We hope that its results

1 JUST/2013/JCIV/AG/4679.
2 Hess/Oberhammer/Pfeiffer (eds), European Insolvency Law — Heidelberg-Luxem-
bourg-Vienna Report, Munich 2014.
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provide a valuable contribution to the ongoing dialogue between academia

and legal practice on the application of the new European Insolvency
Regulation.

Luxembourg/Milan/Vienna The editors
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Introduction

Insolvency law has changed considerably over the last decade. Legislative
activity across the EU Member States mirrors a still ongoing shift from
liquidation towards the reorganisation of companies, or, to put it different-
ly, from a creditor based approach towards a more debtor oriented concept
of insolvency.! This trend of rescue culture embedded in preventive out-
of-court proceedings is complemented by the debt discharge of consumers
and self-employed persons.? At the same time, complex cross-border cases
raise the need for flexible regulatory instruments adjusting a company’s
debts right on the eve of insolvency — with the participation of only parts
of the creditors deciding on the basis of a majority vote. From a legal per-
spective, these so-called pre-insolvency proceedings tend to blur the
boundaries between insolvency law, general procedural law, company law
and even contract law.3 In addition, the opening of insolvency proceedings
against members of a corporate group raises intricate questions in a cross-
border setting.*

As a consequence, the EU legislator was held to evaluate the efficiency
of the regulatory regime in place and to keep pace with these substantial
developments of domestic law by reforming the European rules on cross-
border insolvencies.

1 See, e.g., Hess, in: Festschrift Stiirner (2013), p 1253; Paulus, RIW 2013, 577,
Thole, JZ 2011, 765.

2 Cfinfra Part 1, II. 1.2, regarding the Swedish debt relief proceeding, analyzed by
the CJEU, 8 November 2012, Case C-461/11, Radziejewski, ECLI:EU:C:2012:704;
see also the provisions on debt discharge in case of natural persons, consumers and
self-employed persons (§§ 182 ff of the Austrian Insolvency Act, as lastly amended
by the Insolvency Act Amendment Act 2017, Federal Law Gazette 1 2017/122.

3 Cf Jacoby, ZGR 2010, 359; Madaus, KSzW 2015, 183, 184 ff, Piekenbrock, I1ILR
2014, 424.

4 Cf, for instance, Oberhammer, in: Hess/Oberhammer/Pfeiffer (eds), Heidelberg-
Luxembourg-Vienna Report (2014), para 5.2.1.1; Eble, NZI 2016, 115; Hirte,
ECFR 2008, 213.
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I. Genesis of the Study

After winning a European Commission tender, the MPI Luxembourg for
Procedural Law together with the Universities of Heidelberg (Professor
Burkhard Hess and Professor Thomas Pfeiffer) and Vienna (Professor
Paul Oberhammer) in a first research project evaluated the functioning of
the European Insolvency Regulation since its adoption in 2002. The main
objective of this study was to analyse the Regulation’s application in prac-
tice and examine and implement the new procedures and changes to na-
tional insolvency law. The legal analysis and empirical data carried out
and collected in 26 EU Member States resulted in the so-called Heidel-
berg-Luxembourg-Vienna Report of December 2012 which drew up pro-
posals for the amendment of the Regulation. A great number of these pro-
posals, such as the recommendation to introduce pre-insolvency proceed-
ings, to insert a new head of jurisdiction for insolvency-related actions as
well as to improve the coordination of proceedings were adopted by the
European Commission and are now incorporated in the binding text of the
new Regulation taking effect from June 2017.

This reform gave rise to the present follow-up research project. Carried
out by the MPI Luxembourg for Procedural Law (Professor Burkhard
Hess), in cooperation with the University of Vienna (Professor Paul Ober-
hammer) and the University of Milano (Professor Stefania Bariatti), and
supported by the European Commission under the Specific Programme
‘Civil Justice’,’ this Study addresses the implementation and interpretation
of the new Insolvency Regulation.

II. Methodology, scope and objective of the Study

The two-year project, which ended in December 2016, aimed to formulate
guidelines and recommendations to the EU Commission. Apart from desk-
study and archival research, the final report relies upon responses to an on-
line questionnaire® as well as upon contributions by renowned insolvency
academics, practitioners and representatives of the German Ministry of

5 JUST/2013/JCIV/AG/4679, see Decision No 1149/2007/EC of the European Parlia-
ment and the Council from 25 September 2007, OJ L 257, 3.10.2007, p 16.

6 The Online Questionnaire is available at the Website of the Max Planck Institute
Luxembourg for Procedural Law (http://insreg.mpi.lu/Guidelines.pdf).
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Justice during conferences in Vienna, Milano and Luxembourg. The input
given by those distinguished experts significantly enhanced the academic
dialogue. It enabled the project teams to put their ideas and suggestions
under scrutiny. In order to make parts of this academic dialogue available
to a broader audience many of the expert contributions are published in
the Annex of this book.

From a practical perspective, this follow-up project was (and is) dedi-
cated to provide guidance for the interpretation of the new Regulation,
even before its entry into force. It goes without saying that many aspects
raised by the reform of the Insolvency Regulation, both legal and empiri-
cal, need clarification — by the Court of Justice and legal doctrine. From an
academic viewpoint, the new legal instruments introduced by the Regu-
lation as well as its adaptation to modern types of rescue proceedings have
opened up new and innovative fields of research. At the same time, these
regulatory developments require adjustments to domestic insolvency law —
thereby constituting some sort of regulatory dialogue within the European
Union’s multilevel system. That being said, conducting the Study at this
early stage was not only helpful to provide interpretative guidance from
the outset but also to raise the national legislators’ awareness of the poten-
tial need for regulatory action. In that regard, the participation of the Ger-
man Ministry of Justice in the conferences of the project made it possible
to contribute to the Member States’ implementing regulation.

III. Outline of the Study

The original version of the European Insolvency Regulation already pro-
vided a successful instrument capable of facilitating cross-border insol-
vency proceedings within the European Union. Consequently, the reform
does not fundamentally change the basic structures of the Regulation. The
regulatory approach underpinning the amendments can, essentially, be di-
vided into three groups: the codification of the CJEU’s case law, the im-
plementation of tools developed in practice (e.g. synthetic proceedings),
and the adoption of entirely new rules (e.g. group coordination proceed-
ings).

The reform relates in essence to four issues: the scope of the EIR; pro-
visions dealing with jurisdiction; the coordination of proceedings, in par-
ticular with regard to groups of companies; and the information for cred-
itors and the lodging of claims. The present Study focuses on provisions

27



Koller/Laukemann

of the new Regulation that raise particularly intricate questions of interpre-
tation and (potentially) interact with domestic insolvency law. To that end,
the three main parts of the Study address the following issues:

1. Widening the scope of the Regulation: opening up for rescue culture
(Part 1)

The EU legislator decided to considerably widen the scope of the new
Regulation to include debt discharge proceedings in relation to consumers
and self-employed persons, but also pre-insolvency proceedings. These
latter proceedings, such as the French procédure de sauvegarde financiere
accélérée,” address the adjustment and renegotiation of debts if a company
in actual or imminent financial distress faces only a likelihood of insolven-
cy, thus leaving the debtor fully or partially in control of his assets or af-
fairs. The ‘semi-collective’ nature is characteristic of pre-insolvency pro-
ceedings, which means that they do not include the creditors as a whole,
but only a significant part of them — typically financial creditors deciding
by a majority vote.

Against this backdrop, the follow-up Study had to clearly answer the in-
tricate question of under what conditions these pre-insolvency proceedings
will be covered by the new Regulation, by establishing criteria for draw-
ing the line between its scope, on the one hand, and the Brussels I regime,
the Rome I Regulation and the autonomous rules of national procedural
law, on the other.8

2. Coordination between main and secondary proceedings (Part 2)

Along with the recommendations of the first research project, the EU leg-
islator was not only willing to reshape the conceptual balance between
universalism and territoriality, but also strengthen procedural cooperation.
In this context, new regulatory paths have been laid for cross-border pro-
ceedings. Three of them shall be singled out:

7 Cf Piekenbrock, KSzW 2015, 191, 192f;, J. Schmidt, in: Mankowski/Miiller/
Schmidt, EulnsVO 2015 (2016), Art 1, para 14; Degenhardt, NZ12013, 830.
8 Cfinfra, Part 1,111 1.2.
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2.1 Judicial cooperation: from soft law to innovative hard law

The new Insolvency Regulation sets up a framework for enhanced cooper-
ation — not only between insolvency practitioners, but also between courts.
This approach tends to overcome classical means of cross-border mutual
assistance, by providing for an increasingly refined mechanism of coordi-
nation, including cooperation and communication. Following existing soft
law principles and guidelines from international organizations, the new
Regulation introduces a legal duty of judges to properly cooperate and
communicate with one another.’

In that regard, the Study recommends, inter alia, a practice guide to be
established by the Commission raising awareness and explaining the new
rules through technical advice, the compilation of best practices, case
studies and links to other pertinent documents of soft law,!0 thereby help-
ing to remove the well-known legal and factual obstacles to judicial coop-
eration.

2.2 Synthetic proceedings: from practice to regulation

The opening of parallel territorial proceedings against the same debtor
may hamper the efficient administration of the insolvency estate as a
whole and, therefore, the concept of universality. Following British re-
structuring culture, the new Regulation entitles a main practitioner to give
a so-called undertaking to foreign local creditors with the aim of prevent-
ing the opening of territorial proceedings.!! By approving such an under-
taking, those creditors are treated with respect to distribution and priority
rights as if territorial proceedings had been opened and local insolvency
law (familiar to them) applied.'? This contract-related instrument which is
based on a conflict of laws mechanism well illustrates that once it be-
comes subject to regulation, the rule of law and, more precisely, procedu-
ral guarantees need to be strictly taken into account: such as the right of
foreign creditors to be heard and to have access to the proceedings, their

9 See Art 42 (regarding secondary proceedings) and Art 57 (regarding groups of
companies) EIR.
10 See infra Annex, V1. 6.
11 See Art 36 EIR.
12 Art 36(2) EIR.
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right to challenge an undertaking, and also liability issues if the insolvency
practitioner fails to comply with its provisions.'> However, as demonstrat-
ed by the reform, this approach entails the risk of overregulation, under-
mining the attractiveness of an instrument which has proven to work in
practice before being regulated.!'# For many Member States the concept of
synthetic proceedings is entirely new and triggers the need to adopt specif-
ic rules on a domestic level that ensure effectiveness of the instrument. To
that end, the Study highlights interfaces between the Regulation and do-
mestic law that might require the Member States’ attention.

3. Group of companies: contractual flexibility versus procedural
overregulation (Part 3)

Finally, the Study had to consider the conflict between the need for clear
and foreseeable rules, on the one hand, and the requirement to regulate
cross-border insolvencies flexibly, on the other. When it comes to the in-
solvency of group of companies, we developed criteria for coordinating
the proceedings of different group members: firstly, with regard to juris-
diction by proposing a stronger and more refined consideration of econo-
mic parameters which facilitate concentration of different proceedings un-
der one jurisdiction and one insolvency statute;!5 and secondly, from a
contractual perspective, by means of agreements and protocols concluded
between the representatives of the different group members in order to fa-
cilitate and improve the administration of multiple insolvency proceedings
in the best interest of the whole group of companies and its creditors.!®
The Study further stresses that issues of coordination between the respec-
tive group members’ proceedings might appear in a number of scenarios
subject to different coordination regimes. It provides guidelines for the in-
terpretation of key provisions, such as Article 60 EIR dealing with the
powers of an insolvency practitioner in proceedings concerning (other)
group members.

The collapse of Lehman Brothers serves as a prime example, being the
largest bankruptcy in history with over $600 billion in liabilities. In this
case, a cross-border insolvency protocol has been reached, covering

13 See Art 36(3)-(10) EIR.

14 Cfinfra Part 2, 1. 2, 3.3 and Annex III. 2.
15 See infra Part 3, IL.

16 See infra Part 3, 111. 3.1.
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