
Jean J. du Plessis · Bernhard Großfeld
Claus Luttermann · Ingo Saenger
Otto Sandrock · Matthias Casper

German Corporate 
Governance in 
International and 
European Context
 Third Edition 



German Corporate Governance in International
and European Context



Jean J. du Plessis • Bernhard Großfeld •
Claus Luttermann • Ingo Saenger •
Otto Sandrock • Matthias Casper

German Corporate
Governance in International
and European Context

Third Edition



Jean J. du Plessis
Deakin Law School
Deakin University
Geelong, VIC, Australia

Bernhard Großfeld
Faculty of Law
University of Muenster
Muenster, Germany

Claus Luttermann
Chair of International Business Law
Catholic University of
Eichstaett-Ingolstadt

Ingolstadt, Germany

Ingo Saenger
Institute for International Economic Law
University of Muenster
Muenster, Germany

Otto Sandrock
Institute for International Economic Law
University of Muenster
Muenster, Germany

Matthias Casper
Faculty of Law
University of Muenster
Muenster, Germany

ISBN 978-3-662-54197-5 ISBN 978-3-662-54198-2 (eBook)
DOI 10.1007/978-3-662-54198-2

Library of Congress Control Number: 2017942784

© Springer-Verlag GmbH Germany 2017
This work is subject to copyright. All rights are reserved by the Publisher, whether the whole or part of
the material is concerned, specifically the rights of translation, reprinting, reuse of illustrations,
recitation, broadcasting, reproduction on microfilms or in any other physical way, and transmission
or information storage and retrieval, electronic adaptation, computer software, or by similar or
dissimilar methodology now known or hereafter developed.
The use of general descriptive names, registered names, trademarks, service marks, etc. in this
publication does not imply, even in the absence of a specific statement, that such names are exempt
from the relevant protective laws and regulations and therefore free for general use.
The publisher, the authors and the editors are safe to assume that the advice and information in this
book are believed to be true and accurate at the date of publication. Neither the publisher nor the
authors or the editors give a warranty, express or implied, with respect to the material contained
herein or for any errors or omissions that may have been made. The publisher remains neutral with
regard to jurisdictional claims in published maps and institutional affiliations.

Printed on acid-free paper

This Springer imprint is published by Springer Nature
The registered company is Springer-Verlag GmbH Germany
The registered company address is: Heidelberger Platz 3, 14197 Berlin, Germany



This 3rd Edition is dedicated to Emeritus
Professor Doctor Otto Sandrock (5 January
1930 to 15 March 2017) for his dedication,
determination, and total reliability and
commitment to this book and to academia—
all of these virtues will be missed dearly by all
the authors of this book.



Preface

The Preface of the first edition of this book, which was published in 2007, included

this opening sentence: ‘The global economy brings us into a new world of legal

players and legal transactions’.1 Since then, the actual significance of the ‘global
economy’ has been illustrated in a cruel way by the so-called global financial crisis
(GFC), which became particularly apparent in 2008. In fact, referring to this crisis

as the global ‘financial’ crisis downplays the fact that it was a global ‘debt’ crisis
with the USA at the epicentre. The impact of the GFC also resulted in a European

financial crisis and some of its impact are still felt in Europe and all around the

world. Germany recovered remarkably from the GFC and quicker than most other

countries. That recovery is partly because of the specific corporate governance

model of Germany. Although the focus is on Germany, we have again analysed

German corporate law and corporate governance in an international and European

context. This we do because we are acutely aware of the fact that there are globally

and internationally serious efforts to improve the way corporations are governed as

the GFC illustrated countries’ interdependence on each other. As will be seen in this
book, there are some central corporate governance themes and issues that are

emerging, and they start to reveal similarities, which is to be expected in a

globalised and internationalised world.

In this third edition, we have not changed our basic approach. The book still aims

at providing the reader with a thorough understanding of the German corporate

governance system. It offers an overview of German corporations law and explains

the interrelationship among the various organs required for German public listed

corporations (b€orsennotierte Aktiengesellschaft). We have taken particular care

with this third edition to update the second edition by including all significant

developments in the area of German corporate law and corporate governance

1Bernhard Groβfeld, ‘Loss of Distance: Global Corporate Actors and Global Corporate Gover-

nance – Internet v Geography’ (2000) 34 The International Lawyer 963; Bernhard Groβfeld
‘CyberCorporation Law: Comparative Legal Semiotics/Comparative Legal Logistics’ (2001)

35 The International Lawyer 1405.
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since 2012. We did not change the structure of Chaps. 1–7. The German system of

employee codetermination is focused on and analysed in detail in Chap. 5.

Chapter 6 deals with European developments in the area of corporate governance

and how these developments impact on perceptions regarding the German two-tier

board system and codetermination. The new Chap. 8 by Claus Luttermann deals

with the ‘Legal Requirements for the Proper Appraisal of Companies’, a field which
is fundamental in practice. Therefore, the former Chap. 8, which deals with

‘Banking on Trust as Individual Responsibility: Corporate Finance, Speculation

and Global Capital Markets’, became Chap. 9, while the former Chap. 9, focusing

on ‘Corporate Governance and Corporate Compliance’, became the new Chap. 10.

Finally, we have expanded the last Chap. 11 (former Chap. 10), dealing with

‘Corporate Governance in the EU, the OECD Principles of Corporate Governance

and Corporate Governance in Selected Other Jurisdictions’, to emphasise the

importance of the international dimensions of corporate governance.

We are of the opinion that this third edition is even more relevant to managers

and directors of companies who want to understand German corporate law and the

German corporate governance model. The reason for this is that there were remark-

able developments in the area of German corporate law and corporate governance

since 2012. In addition, the European and international perspectives we bring are

getting more and more important in a globalised and internationalised world. In

particular, as markets open and German companies become increasingly more

attractive to international investors, a proper understanding of German corporate

law and corporate governance becomes almost indispensable to all entrepreneurs

investing in global markets. We are of the opinion that basically everyone inter-

ested, especially lawyers, managers and postgraduate students studying European

business, will find the book an easy reference to German corporate law and

corporate governance, discussed within a broader European and international

context. The analytical and critical nature of the research undertaken for this

book will be apparent to scholars and others interested in the areas of corporate

law and corporate governance.

As authors of this book we would like to honor Otto Sandrock, who passed away

on 15 March 2017 at the age of 87. It was a privilege for all the authors to work with

Otto Sandrock for many years. A very close personal and professional relationship

existed between him and Bernhard Großfeld. However, all the other authors also

had a close relationship with him in different ways. His amazing ability to always

deliver his chapters ahead of time and his in-depth knowledge of the German

system of Codetermination and German Corporate Law and International Private

Law added considerable depth to this book. Chapter 6 should be mentioned in

particular. The application of Private International Law in the area of corporate law

and corporate governance is renowned for its complexities. In this chapter, Otto

Sandrock deals in great depth with the seats theory and principle of freedom of

establishment for companies within the European Union. He analyses and compares

almost all the cases on the seats theory by German Courts as well as cases by the

European Court of Justice (ECJ). This chapter provides splendid illustrations that

German Corporate Law does not exist in isolation, but can nowadays be influenced
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by exciting legal developments in the European Union. This chapter is now

probably one of the most updated and in-depth expositions of the intricate operation

of some fundamental theories and doctrines (in particular the seats theory) in the

area of German Corporate Law and International and European Private Law. The

considerable scholarly approach, combined with Otto Sandrock’s very wide prac-

tical experience gained by practicing in these areas for many years, makes this

chapter a particular rich one in which complex issues are not only explained

generally, but also put in perfect German, European, and International context.

On 28 January 2017 Otto Sandrock delivered the final and detailed corrections to

Chap. 6, illustrating his dedication, determination, and total reliability and com-

mitment to this book and to academia—all of these virtues will be missed dearly by

all the authors of this book. We were all inspired by Otto Sandrock and his

professional, kind, and rock-solid approach to life.

Professor Jean J. du Plessis would like to acknowledge and thank the Alexander

von Humboldt Foundation for the financial support, through his Anneliese Maier

Research Award, that enabled him to spend time at the University of Muenster in

2014, 2015 and 2016, doing research for the updating of the third edition of this

book, and the Deakin Law School and Deakin University (Australia), as well as

Dr. Niklas Cordes and Mr. Sebastian Schmitt (Muenster) for their support.

We are still confident to repeat the claim that we made in the first edition,

namely, that this book still provides one of the most comprehensive and in-depth

discussions in English of the German corporate law and corporate governance

system. We trust the book will help to develop good business under the rule of

law in a rapidly changing world and in the best interests of business, society and

long-term sustainable growth and prosperity for corporations and all those who are

affected by them.

Geelong, VIC, Australia Jean J. du Plessis

Muenster, Germany Bernhard Großfeld

Ingolstadt, Germany Claus Luttermann

Muenster, Germany Ingo Saenger

Muenster, Germany Matthias Casper
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