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Hacklin Sääti€o; Suomen Kulttuurirahasto; Faculty of Law, University of Turku;

Suomen Kulttuurirahasto (regional funds); and Niilo Helander Foundations.

vi Acknowledgements and Thanks Giving



To be fair, I would like to express my gratitude to many more who are directly or

indirectly linked to me, and thanks to all who have given considerable support to me

while writing this work. However, the list would really go long, so I apologize if I

have missed someone’s name.

Before embarking upon the theme of this work, I would like to express these

lines that came into my mind as I was abstractly thinking while travelling from

Turku to Helsinki by train.

The values of fair trade are concepts based on morality. Fair trade is also a question of

far-reaching milestones for assumptions based on economics. As a safeguard for fairness

and equity, which are the universally-accepted legal values among the nations, it is natural

that legal rationality will give an interpretation whenever an occasion arises to meet these

objectives.1

Gurwinder Singh

1Quotations in this work are based on the author’s own thoughts.

Acknowledgements and Thanks Giving vii



Contents

1 Regulating Free Trade from the WTO Perspective . . . . . . . . . . . . . 1

1.1 General Discussion on Trading Activity from the Historical

and Modern Perspective . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

1.2 Previous Trade Regulating Institutions Before the WTO,

the ITO and GATT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

1.3 What Is the WTO? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

1.3.1 From the Perspective of the WTO Objectives . . . . . . . . 7

1.4 International Law Norms and the WTO . . . . . . . . . . . . . . . . . . . 7

1.4.1 The WTO and the Domestic Legal System . . . . . . . . . . 11

1.4.2 Flexibility at the Normative Level, an Economic

Necessity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

1.5 The Political Economy Dimension . . . . . . . . . . . . . . . . . . . . . . 12

1.5.1 Free Trade Promoting Efficient Production . . . . . . . . . . 14

1.5.2 The Relationship Between the IMF and the WTO;

Identifying the Need for International Financial

Coordination . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

1.6 The WTO System Based on Country Classification; The

Developing, Developed and Less-Developed Countries . . . . . . . 19

1.6.1 The Less-Developed Countries . . . . . . . . . . . . . . . . . . . 20

1.6.2 The Developing Countries . . . . . . . . . . . . . . . . . . . . . . 21

1.7 Free Trade and Fair Trade; A Brief Discussion . . . . . . . . . . . . . . 22

1.8 Subsidies as a State Support Between Free Trade

and Fair Trade . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

1.8.1 The Underlying Features of Fair Trade . . . . . . . . . . . . . 24

1.8.2 MFN Clause for Promoting Free Trade . . . . . . . . . . . . . 25

1.9 Subsidies for Development and Welfare; A Brief

Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28

1.9.1 State Support Whether Justifiable or

Non-justifiable . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30

ix



1.10 Subsidies from the WTO Perspective . . . . . . . . . . . . . . . . . . . . . 32

1.10.1 The Regulation of Subsidies from the WTO

Perspective . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33

1.11 Conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33

References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34

2 Subsidies in International Trade from the WTO Perspective . . . . . . 37

2.1 New Trends in International Trade . . . . . . . . . . . . . . . . . . . . . . 37

2.1.1 Practices Versus Obligations . . . . . . . . . . . . . . . . . . . . 38

2.2 Subsidy and State-Aid, General Discussion. The WTO

and EU as an Instance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39

2.2.1 State-Aid and Subsidy, the EU Approach

(General Comparison) . . . . . . . . . . . . . . . . . . . . . . . . . 41

2.3 Economic Aspects for Checking Subsidies . . . . . . . . . . . . . . . . . 47

2.3.1 Subsidies in Relation to Production Function . . . . . . . . . 53

2.3.2 Between Efficiency and Welfare . . . . . . . . . . . . . . . . . . 54

2.4 Subsidies Under GATT/WTO . . . . . . . . . . . . . . . . . . . . . . . . . . 55

2.4.1 Subsidies from GATT Onwards, a Brief Discussion . . . . 55

2.4.2 Party to SCM Agreement and Subsidies

in Relations to the WTO . . . . . . . . . . . . . . . . . . . . . . . 65

2.5 Classification of Subsidies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 84

2.5.1 Prohibited Subsidies . . . . . . . . . . . . . . . . . . . . . . . . . . . 85

2.6 Actionable Subsidies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 93

2.6.1 Serious-Prejudice Article 6 . . . . . . . . . . . . . . . . . . . . . . 96

2.7 Non-actionable Subsidies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99

2.8 Subsidies for Development . . . . . . . . . . . . . . . . . . . . . . . . . . . . 101

2.8.1 Commitments of the Industrialized Economies

Under the GSP . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 101

2.8.2 Special and Differential Treatment, Article 27

of the SCM Agreement . . . . . . . . . . . . . . . . . . . . . . . . 103

2.9 The North South Divides on “Subsidies” . . . . . . . . . . . . . . . . . . 109

2.9.1 The Practices Followed by the Developed Countries . . . 110

2.9.2 The WTO Ministerial Conferences . . . . . . . . . . . . . . . . 113

2.10 The Airbus-Boeing Dispute (Raising New-Milestones) . . . . . . . . 117

2.10.1 The Issue of Trade Subsidies and Background

Information About the Companies . . . . . . . . . . . . . . . . 117

2.10.2 Case (i): European Communities and Certain

Member States-Measures Affecting Trade in Large

Civil Aircraft (WT/DS316/R) . . . . . . . . . . . . . . . . . . . . 119

2.10.3 Case (ii): United States-Measures Affecting Trade

in Large Civil Aircraft (WT/DS353/R) . . . . . . . . . . . . . 124

2.11 Conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 129

References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 130

x Contents



3 Discussing Agriculture Subsidies; from the WTO Perspective . . . . . 135

3.1 Free Trade Versus Subsidies for the Agricultural Sector . . . . . . . 136

3.1.1 Subsidies for Agriculture; A Crucial Issue for the

Member States . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 139

3.2 The Agreement on Agriculture and the WTO Subsidies

Agreement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 142

3.3 The Approach for Agriculture Subsidies During GATT

and the Need for Classification . . . . . . . . . . . . . . . . . . . . . . . . . 144

3.3.1 Agriculture Subsidies Can Be Classified in Three

Categories Amber, Blue and Green Boxes: A General

Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 146

3.4 The Agreement on Agriculture with “lex specialis” Status . . . . . 157

3.5 Farm Subsidies as a Tug of War Between Developed

and Developing Economies . . . . . . . . . . . . . . . . . . . . . . . . . . . . 162

3.5.1 Developed Countries . . . . . . . . . . . . . . . . . . . . . . . . . . 167

3.5.2 Developing Countries . . . . . . . . . . . . . . . . . . . . . . . . . 173

3.5.3 Less-Developed Countries . . . . . . . . . . . . . . . . . . . . . . 175

3.6 Discussion on Agricultural Subsidies Under the Doha

Development Agenda and Further Consultations During

the Bali . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 178

3.6.1 Bali Conference . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 180

3.7 Market Socialism as an Alternative for the Developing

and Less-Developed Countries . . . . . . . . . . . . . . . . . . . . . . . . . 182

3.8 The Relationship Between Subsidies for Biofuels

and Agricultural Subsidies . . . . . . . . . . . . . . . . . . . . . . . . . . . . 185

3.8.1 Downsides of Biofuels Cropping . . . . . . . . . . . . . . . . . 186

3.9 Conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 191

References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 193

4 Subsidies for Dumping . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 197

4.1 Subsidies for Dumping: A Market Domination Strategy

in the Free Trade System . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 198

4.1.1 The Trade Practice of Dumping and Subsidies.

Causing Price Suppression and Price Depression . . . . . . 199

4.2 The Background Conditions for Dumping . . . . . . . . . . . . . . . . . 202

4.2.1 The Role of Subsidies in Predatory-Dumping

and Strategic Dumping . . . . . . . . . . . . . . . . . . . . . . . . . 206

4.2.2 EU Law Safeguard Measures in Comparison

to the WTO System . . . . . . . . . . . . . . . . . . . . . . . . . . . 207

4.2.3 Subsidies for Predatory Pricing, Beyond the Scope

of Justifiable Limits . . . . . . . . . . . . . . . . . . . . . . . . . . . 210

4.3 Adoption of Competition Policy as an Alternative to Restrict

Unfair Trade Practices . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 212

Contents xi



4.4 Subsidies for the Promotion of Export by the Developing

Countries: Does This Constitute Dumping? . . . . . . . . . . . . . . . . 214

4.5 Subsidies for Dumping Agricultural Products . . . . . . . . . . . . . . . 218

4.6 Conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 220

References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 221

5 Unfolding the Intricacies of Trade Subsidies Through the

WTO Rules of Origin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 223

5.1 General Explanation About Free Trade and Rules of Origin . . . . 224

5.1.1 Rules of Origin and Free Trade Objectives,

an Interface . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 225

5.1.2 Free Trade Between Developed and Developing

Countries and the Rules of Origin . . . . . . . . . . . . . . . . . 227

5.2 The Classification of Rules of Origin . . . . . . . . . . . . . . . . . . . . . 232

5.2.1 Preferential Rules of Origin . . . . . . . . . . . . . . . . . . . . . 232

5.2.2 Non-preferential Rules of Origin . . . . . . . . . . . . . . . . . 234

5.3 Need for the Rules of Origin and the Promotion of Cross

Border Trade . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 235

5.3.1 The Trade Relationship Between Developed and

Developing Countries and the New Forms of Cost

Advantages . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 238

5.4 Rules of Origin and the Trade Subsidy Relationship . . . . . . . . . . 243

5.4.1 Trading Through Preferential Trade Agreements

in the Multilateral Trading System . . . . . . . . . . . . . . . . 246

5.5 Applying the Rules of Origin in Two Dimensions; Between

Legality and Trade Benefits . . . . . . . . . . . . . . . . . . . . . . . . . . . 253

5.6 Ascertaining Subsidies for Dumping, Through the Rules

of Origin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 256

5.7 Conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 257

References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 260

6 The Impact of Trade Subsidies on the Environment: A Problem

for the WTO Trading System . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 263

6.1 Free Trade and Sustainable Development, a Hard Choice . . . . . . 264

6.2 Tax, Subsidy and Environment: A Matter of Economic

Choices . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 266

6.2.1 NAFTA . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 269

6.3 Trade Subsidies Affecting the Environment . . . . . . . . . . . . . . . . 271

6.3.1 The Paper Industry . . . . . . . . . . . . . . . . . . . . . . . . . . . . 273

6.4 Concerning Trade-Benefits and the Environment; a Choice

of Values and Standards . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 275

6.4.1 Dismantling of Ships: Environment Standards

a Hard Choice for the Nations . . . . . . . . . . . . . . . . . . . 277

xii Contents



6.5 The Choice Between Free Trade and Sustainable

Development . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 279

6.5.1 Trade Restriction for Environmental Protection . . . . . . . 281

6.5.2 The North-South Divide on Environment Issues . . . . . . 284

6.5.3 Balancing Trade and Environment: A Complex

Issue for the WTO . . . . . . . . . . . . . . . . . . . . . . . . . . . . 285

6.6 A Critique of Free Trade Policy, the Case of Subsidies

for Fisheries . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 291

6.7 Conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 295

References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 297

7 Remedies: The Procedural Measures . . . . . . . . . . . . . . . . . . . . . . . . 299

7.1 Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 299

7.1.1 Aims and Purpose . . . . . . . . . . . . . . . . . . . . . . . . . . . . 300

7.2 The Parties, Amicus Curiae and Third Party . . . . . . . . . . . . . . . . 302

7.3 The DSU as Dispute Resolving System . . . . . . . . . . . . . . . . . . . 305

7.3.1 The Dispute Resolution by the DSB . . . . . . . . . . . . . . . 306

7.4 Constructive Remedies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 310

7.5 Compliance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 312

7.6 Procedure for Remedies in the Case of Trade Subsidies . . . . . . . 312

7.6.1 Procedural Steps in the Case of Obtaining Remedies

for Prohibited Subsidies . . . . . . . . . . . . . . . . . . . . . . . . 313

7.6.2 Procedural Steps in the Case of Obtaining Remedies

for Actionable Subsidies . . . . . . . . . . . . . . . . . . . . . . . 313

7.7 The Countervailing Measures . . . . . . . . . . . . . . . . . . . . . . . . . . 314

7.7.1 Imposition of Countervailing Duties . . . . . . . . . . . . . . . 316

7.8 The Puzzle of Double Remedies . . . . . . . . . . . . . . . . . . . . . . . . 317

7.9 Arbitration . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 321

7.10 Conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 321

References . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 322

8 Conclusions and Suggestions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 325

List of Cited Cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 331

List of Agreements and Treaties Referred . . . . . . . . . . . . . . . . . . . . . . . 339

Annex I: Appendix to be Read with Agreement on Agriculture . . . . . . . 341

Annex II: Structural Overview of EC/EU Farming . . . . . . . . . . . . . . . . 343

Annex III: The EU’S Classification of AB and C Sugar . . . . . . . . . . . . . 345

Annex IV . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 347

Appendix . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 349

Contents xiii



List of Abbreviations

AB Appellate Body of the WTO

ACP African, Caribbean and Pacific Group of States

ACT Advanced Composite Technology

AD Agreement Anti-Dumping Agreement

AD Duties Anti-Dumping Duties

AMS Aggregate Measure of Support

AoA Agreement on Agriculture

APEC Asia Pacific Economic Cooperation

ASCM Agreement on Subsidies and Countervailing Measures

ASEAN Association of Southeast Asian Nations

ASI Advertisement Research Institute

ASP Aviation Safety

AST Advanced Subsonic Technology

AU African Union

B&O tax rate Business and Occupation tax rate

BAN Basel Action Network

BCA Boeing Commercial Airplanes

BSES British Steel Engineering Steels

BSplc British Steel plc

CAFTA Central American Free Trade Agreement

CAP Common Agriculture Policy

CDSOA Continued Dumping and Subsidies Offset Act

CEC Commission for Environmental Cooperation

CES Constant Elasticity of Substitution

CFR Code of Federal Regulations

CFTA Canada Free Trade Area

CITES Convention on International Trade in Endangered Species

CKDkit Complete Knock Down Kit

Cl Clause

CMLR Common Market Law Report

xv



CMO Common Organisation

CNOOC China’s National Offshore Corporation
CNPC China’s National Petroleum Corporation

Co Company

COM Committee

COMECON Council for Mutual Economic Assistance

CPC Central Pay Commission

CREST Core Research for Evolutionary Science and Technology

CRS Congressional Research Service

CTE Community Test for Environment

CUTS Consumer Unity & Trust Society

CVA Canadian Value Added

CVD Currency Value Devaluation

CWP Circular Welded Carbon Quality Steel Pipe

DIPP Defence Industry Productivity Programme

DISC Domestic International Sales Corporations

DOC Department of Commerce

DOD Department of Defence

DOL Department of Labor

DRAMS Dynamic Random Access Memory Semiconductors

DSB Dispute Settlement Body of the WTO

DSTI Directorate for Science, Technology and Industry

DSU Dispute Settlement Undertaking of the WTO

EAAE The European Association of Agricultural Economists

EADS European Aeronautic Defence and Space Company

EAEC European Atomic Energy Community

EC European Community

ECJ European Court of Justice

ECR European Court Reports

ECS Engineering and Chemical Supplies

ECSC European Coal and Steel Community

EDF European Development Fund

EEC European Economic Community

EIB European Investment Bank

EPA Environment Protection Agency

EPZ Export Promoting Zone

ERG Expert Review Group

ETC Energy Tax Credit

ETI Extraterritorial Income Exclusion Act (US)

ETLA Elinkeinoelämän Tutkimuslaitos (The Research Institute of the

Finnish Economy)

EU European Union

FAO Food and Agriculture Organisation

FIT Feed In Tariff Program

xvi List of Abbreviations



FNCE French Conseil d’ Etat
FSC Foreign Sales Corporation

FSRI Farm Security Rural Investment Act

GATS General Agreement on Trade on Services

GATT General Agreement on Tariffs and Trade

GDP Gross Domestic Products

GOES Grain Oriented flat rolled Electrical Steel

GSM General Sales Manager

GSP Generalized System of Preference

GTZ German Technical Corporation (Deutsche Gesellschaft für
Technische)

HIID Harvard Institute for International Development

HPCC High Performance Computing and Communications

HS System Harmonized Commodity Description and Coding System

HSR High Speed Research/Computing Technology

IBRD International Bank for Reconstruction and Development

ICT Information and Communication Technology sector

IFAD International Fund for Agriculture Development

IFPRI International Food Policy Research Institute

IMF International Monetary Fund

Inc Incorporation
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Chapter 1

Regulating Free Trade from the WTO

Perspective

Abstract The international legal framework plays a significant role in regulating

business, not only within nations but also across national boundaries. No country in

the world is sufficient in itself and so everyone has to depend upon each other. It is

widely presumed that international trade helps a nation to satisfy the demands of

their consumers and supply the surplus to other nations in efficient and economical

ways. As the laws relating to trade and commerce can influence the economic,

political and social aspects of an individual and society, the Developing and

Developed nations considered that the regulation of trade, required some well-

developed organization. All the visionary ideas, goals and experiences from earlier

discussions took place at the erstwhile GATT, from 1986–1994. During the Uru-

guay Round, based on the preliminary work and based on formative discussions, it

led to the formation of the WTO. This organisation, the WTO began to function, on

1st January 1995. The discussion in this chapter briefly deals with cross border trade

issues, the background information preceding the WTO trading system and then

formally in the context of the WTO. Within these discussions, a brief reference to

the WTO institutional set up, policy mechanisms, promotion of free trade among

the Member State and the links established through provisions that forms part of

one trading system is covered.

Free trade promotes private entrepreneurship, hence allows each country to

specialize in producing the product in regard to which it has a comparative

advantage. The free trade market system promoted by the WTO covers both

industrial and agricultural sectors of any economy. Along with the promotion of

free trade as a key trading principle, creation and generation of wealth by the

nations, through procedural checks and balances is a matter of shared concern

between the Member States. These concerns are derivatives of fair trade principles.

The discussion in this chapter also attempts to figure out historical link for the

present day challenges in the matters of trade across borders and between Devel-

oped, Developing and the Less Developed countries. The past connection with the

issues lead to the formation of the WTO objectives. The study of subsidies is one

such key issue. The area of discussion in the chapter briefly touches the specific

issue of subsidies which is one of the key subject area of the international trading

system based on the principle of free trade.
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How far have the forces unleashed by promoting free trade, helped in bringing distributive

fairness. . .

1.1 General Discussion on Trading Activity from

the Historical and Modern Perspective

Trade between business units is regulated by executives as a part of their collective

responsibility, whereas between nations, it is a matter of large-scale economic

activity. This explains why there are institutions established by the treaty agree-

ments to regulate trade according to the agreed rules. Presently, it is the WTO that

acts as the international-trade regulatory institution.1 For the promotion of free

trade, the WTO is based on the premise for the creation of a market environment

through an approach of cooperation among the nations.

The WTO more or less operates on a self-election basis. Respecting the sover-

eign status of the Member States, institutions like the IMF classify nations as

Developed, Developing and Less-Developed. Characterising their status from the

WTO perspective, the nations, which are ahead in the use of technology are referred

to as the Developed countries and the nations depending mainly upon a rural

economy are called Less-Developed countries, while those in between are referred

to as Developing nations. This can be better explained by economic reasoning. The

underlying, economic rationality that suggests the link between productivity, effi-

ciency, and wealth has been explained by several economists. Robert Solow’s point
of view, for instance is that “. . . [i]mprovement in productivity can make a nation

richer on a per capita basis, it is not how much capital a country has that makes it

rich, rather it is how productive that capital is, and according to him the key to

productivity is technology.”2 While making this point, he further asserts that the

United States and other Western countries are not rich because of their natural

resources or because of capital gained from somewhere, but rather that they are rich

because of the continual improvement in the technological sector. This can also be

explained by taking into account the historical facts. The industrial achievements

that we see today are due to the perpetual efforts of humans in acquiring knowledge

and making practical use of it. The first step started with the concepts of mechanics,

next came the age of electronics and today it is the age of computers. All this is the

result of group efforts. Nowadays, we have attained the position where human

skills, manufactured products, resources, raw materials, have all become a part of

trading activity among the nations.3

1Beinhocker (2007), p. 269.
2Robert Selow quoted in Eric Beinhocker’s book (Beinhocker 2007, p. 41).
3R. Selow referred to in, “Technology and International Differences in Growth Rates.” Fagerberg

(1994), pp. 1147–1175.
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As a matter of fact, technology leads to a greater productivity from resources and

capital investment, enhances profits, and promotes methods for more savings and

greater capital formation. Without technological advancement, capital can only

have a restricted growth in proportion to the population. The progressive use of

scientific knowledge in the production sector primarily requires a conducive envi-

ronment and the unhindered economic support that can be provided by the institu-

tions. This is one of the key reasons that in the pursuit of innovation and

technological progress, the TRIPS4 agreement is included in the WTO. In addition

to this it is also worth mentioning, that from the perspective of equity based

principles, along with technological advancement, the fundamentals of the WTO

are also based on features supporting long-term progressive and welfare policies for

the Member States through free trade.

1.2 Previous Trade Regulating Institutions Before

the WTO, the ITO and GATT

The foundations of the WTO, which began to function on 1st January 1995, were

laid down in 1986–1994. The negotiations termed as the Uruguay Round started in

the preceding trade institution known as GATT. GATT was established in 1947 and

lasted until 1994. GATT as an institution was created specifically, for trade-related

issues, and for the economic co-operation among the Member States.

The origin of GATT can be traced to the US Government’s proposals for the
expansion of World Trade and Employment. The proposal was published in

December 6, 1994 and subsequent to the publication of the proposal at the first

meeting of the Economic and Social Council (ECOSOC) of the United Nations

(UN) in 1946, the United States introduced a resolution calling for an international

conference on trade and employment.5 The resolution was unanimously adopted

and the ECOSOC appointed a preparatory committee. During the same time

interval, the US government also developed a Suggested Charter for an Interna-

tional Trade Organization (hereafter, Suggested Charter) and circulated it to the

preparatory committee. The first meeting of the preparatory committee, except for

adding a chapter on economic development, essentially adopted most of the US

draft. The Developing countries including India criticised the Suggested Charter, as

lacking a development agenda for the Developing countries and considered that it

was rather designed mainly to support the policies of the industrial countries.6

4TRIPS:- “Agreement on Trade-Related Aspects of Intellectual Property Rights.” The TRIPS

agreement is Annex 1C of the Marrakesh Agreement Establishing the World Trade Organization,

signed in Marrakesh, Morocco on 15 April, 1994.
5Srinivasan (2009), p. 9.
6Srinivasan (2009), pp. 9–10.
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The negotiations that led to the formation of GATT and the discussions on a

draft charter for the ITO were conducted simultaneously at the second meeting in

Geneva. The meeting that was held for the preparatory committee of the Havana

conference.7 The aim was to create the ITO at the UN Conference on Trade and

Employment in Havana, Cuba in 1947.8 However, in the draft charter for the ITO,

the authorisation for negotiating a tariff reduction delegated by the US congress to

the president was restrictive. The power delegated did not authorised the US

president to negotiate an agreement to establish an international organisation with

the United States as a member. Thus ITO could not came into function.

As a result of all these ups and downs, it was decided that GATT was only to be a

multilateral agreement and not an organisation although, it was designed to operate

under the umbrella of the ITO once it came into being.9

As the ITO practically could not came into existence, the combined package of

trade rules and tariff concessions in the ITO Charter, that Member Nations had

negotiated exclusively, led to the working of a General Agreement on Tariffs and

Trade (GATT). GATT’s basic legal principles remained the same as they were in

the previous ITO.

The formation of GATT was like an attempt to establish a forum, so as to take

preliminary steps in the direction of finding economic and political solutions to the

problems of the nations by negotiations. The basic objectives of GATT was to

promote trade among the nations and provide technical assistance for the develop-

ment of the nations and an upliftment of the standards of citizens.10

From its very inception, GATT brought together a diverse group of countries. Its

wider scope of objectives and procedural effectiveness supported the common goal

of multinational trade liberalisation and encouraged the new countries to join this

trade-regulating institution. In the decades that followed, the momentum of trade

liberalisation led to an exponential trade growth within the Members States,

surpassing the consumer demand. This made it clear that despite its heterogeneity,

the Member State’s ability to trade with each other and to share the benefits of trade
was established. GATT succeeded in reducing tariffs to lower levels. Nevertheless,

a series of economic recessions in the 1970s and early 1980s, forced the govern-

ments to devise other forms of protection for sectors facing increased foreign

competition.

Since, the Bretton Woods International Monetary System,11 there have been

substantial changes in trading patterns and the basic conditions of the economy of

7Srinivasan (2009), p. 10.
8United Nations Conference on Trade and Employment. Final Act and the related Documents.

New York. April, 1948 https://www.wto.org/english/docs_e/legal_e/havana_e.pdf.
9Srinivasan (2009), pp. 10–11.
10Mavroidis (2005), p. 3.
11Bretton Woods Conference, officially called the United Nations Monetary and Financial Con-

ference was held on July 1–22, 1944. The Bretton Woods system was the world’s most recent

experiment with a fixed exchange rate regime. Although it was originally designed as an adjustable

peg, it evolved in its heyday into a de facto fixed exchange rate regime. The architects of the
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nations. The emerging economies of the world, often categorised as Developing

and Less-Developed have experienced these sudden changes and also the unex-

pected effects of market buoyancy. Undoubtedly, these changes have generated

high hopes for some nations, but on the other hand, there are many nations that

consider themselves trapped in this vicissitude due to many factors.

However, it is widely presumed that international trade helps a nation to satisfy

the demands of their consumers and supply the surplus to other nations in efficient

and economical ways. As the laws relating to trade and commerce can influence the

economic, political and social aspects of an individual and society, the Developing

and the Developed nations12 considered that the regulation of trade required some

well-developed organisation. This organisation was to consist of experts that could

work beyond political considerations, and its goal would not be, simply short-term

perspectives rather it could make objective analyses whenever required. As a part of

regulatory measures these experts were to be capable of interpreting and enforcing

treaties and agreements and can penalise in the case of aberrations. All the visionary

ideas, goals and experiences from earlier discussions took place at the erstwhile

GATT as a discussion form, from 1986 to 1994. During the Uruguay Round this led

to the formation of the WTO. This organisation, the WTO began to function, on 1st

January 1995.13

1.3 What Is the WTO?

The WTO is a multilateral trading system that developed from GATT. Despite

several odds in the beginning, it has striven for its objectives and has kept its

members in a progressive framework towards liberal trading principles. The sys-

tem, developed over the years both in terms of membership and issue coverage,

culminating in the establishment of the WTO in 1995.14

From an international law perspective, the WTO/GATT are treaty-based orga-

nisations, in the light of the fact that all the WTO agreements and treaty provisions

are binding on the Member States.15 When signing the Uruguay Round Agreement,

all the parties agreed that the WTO treaty agreement was to be accepted in a

Bretton Woods system wanted a set of monetary arrangements that would combine the advantage

of the classical gold standards (i.e. exchange rate stability) with the advantage of floating rates (i.e.,

independence to pursue national full employment policies). They sought to avoid the defects of

floating rates (destabilising speculation and competitive beggar thy-neighbor devaluations).Bordo

and Eichengreen (1993), pp. 3–5. http://www.nber.org/chapters/c6867.
12Developing and Developed nations based on the WTO classification.
13Bossche (2008), p. 77.
14World Trade Report (2007), p. xxx. www.wto.org.
15WTO Agreement Art II. (2).
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comprehensive manner, which is also designated as a single undertaking.16 After

attaining membership, a Member State has an inherent obligation to ensure the

conformity of its domestic legal system and the related statutory provisions and

regulations with the WTO agreements.17 Nevertheless, exceptions are allowed

depending upon the economic and political situation of the nations.

The ability of the GATT/WTO system, to accommodate the different needs of

Member States, has been an important factor in its success. All the decisions

concerning the rules for framing new provisions are taken collectively by the

Members as a whole, either by ministers, who gather at least once every 2 years

or by their ambassadors or delegates who meet regularly in Geneva. There are two

modes of decision-making in the WTO, the consensus method and the voting

method. Decisions are deemed to be decided by consensus, if none of the Member

State present at that meeting objects to the proposal. Where a decision cannot be

taken by consensus, the decision in the ministerial conference is taken by a majority

of the votes cast, unless otherwise specified in the WTO agreement.18 Although,

there is a possibility to choose voting in the WTO system, in a situation where a

consensus cannot be reached, however, the preference to resolve issues through

consensus remains the priority. On the contrary, GATT 1947 covered mainly the

voting method and there was no explicit reference of the word consensus in this

previous institution.19

The WTO is specifically a trade-regulatory organisation, however, it is different

from the other organisations. Structured in such a way that it virtually covers both

legal and economic issues of international trade, which is also evident from the

procedural aspect followed by the DSB. Briefly, the WTO can also be regarded as a

set of rules and agreements negotiated by a group of the world’s trading nations.

With the formation of the WTO, the discussions on the unsettled issues among

the Member States remains ongoing. The primary function of the WTO as a

multilateral organisation is to regulate trade amongst the Member States, and this

also means a forum for the discussion of many crucial matters such as subsidies.

In comparison to other global institutions, the WTO has distinct objectives; the

main objectives of the WTO are to promote free trade, and create fair opportunities

for development among its Member States.

16Article XI, 1.The contracting parties to the GATT 1947 as of the date of entry into force of this

Agreement and the European Communities, which accept this Agreement and the Multilateral

Trade Agreements and for which Schedules of Concessions and Commitments are annexed to

GATT 1994 and for which Schedules of Specific Commitments are annexed to GATS shall

become original Members of the WTO.

2. The least-developed countries recognised as such by the United Nations will only be required

to undertake commitments and concessions to the extent consistent with their individual devel-

opment, financial and trade needs or their administrative and institutional capabilities.
17WTO Agreement Art XVI.4.
18Matsushita et al. (2003), p. 12.
19Ehlermann & Ehring (2005), pp. 51–75.
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1.3.1 From the Perspective of the WTO Objectives

The WTO was formed after the Uruguay round, 1986–1994, and based on earlier

negotiations held during GATT conferences resulting in the following core objec-

tives being adopted.

First, to liberalise trade among Member States.

Second, to ensure that Developing nations and the Less Developed countries

obtain a level of share in the growth of international trade.

Third, that due importance should be given to sustainable development, sustain-

able development is important for the protection and preservation of the environ-

ment along with the overall economic growth of countries.20

Fourth, after signing the TRIPS agreement, a minimum standard for various

forms of intellectual property (I.P) regulations has to be maintained by the Member

States.21

However, it must be highlighted that the overarching role of this multilateral

institution cannot be confined to these objectives only. WTO policies take into

account the specific needs of Developing and Less-Developed countries, and also

considers other matters of primary concerns such as, raising standards of living,

creation of jobs, creating economic prosperity, equitable distribution of resources,

placing a check on environmental degradation and the protection of public health.

The fulfilment of the WTO objectives is a step-by-step process, which also requires

an understanding of the market forces in the Member States.

1.4 International Law Norms and the WTO

The WTO, being a treaty-based organisation, specifically formed to regulate trade

among Member States, is in principle part of international law, as any other

international organisation. As an international institution, the WTO derives legality

from the general principles of international law and treaty agreements which is

clear from the working procedure of the dispute settlement body. Even though the

establishment of this organisation has created a new system of international trade,

20In fact, within theWTO framework, there is no specific agreement dealing with the environment.

The objectives of Sustainable Development and Environmental Protection are stated in the

preamble to the Marrakesh Agreement establishing the WTO. The Doha Round of the WTO

negotiations has linked certain aspects of trade with the environment and also assigned some task

to a regular environment committee.
21Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS), is an international

agreement administered by the World Trade Organization that sets down minimum standards for

many form of intellectual property regulation. It was negotiated at the end of the Uruguay Round

of the General Agreement on Tariffs and Trade (GATT) in 1994.
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so as to promote free trade among its Member States, nevertheless, the general

treaty rules of international law22 are still the legally-binding rules.23

The WTO is part of the international legal system, therefore the peremptory

norms of international law have the same non-derogatory status in the WTO

system. These norms cannot be violated by any Member State either through

international treaties or local or special customs, nor can an interpretation be

made in clinical isolation from public international law.24 An alternative explana-

tion might be that the relevance of peremptory norms, i.e., jus cogens, carries the
same significance as it has with other international organisations.25 Certain norms

are considered as the basis of international law, so there is customary prohibition

against any violation of jus cogens.26 However, it is difficult to conceive the real

status of jus cogens and demarcate its boundaries. The DSB of the WTO, with the

primary objectives of settling trade disputes between the Member States, accepts

the status of jus cogens. As the human rights aspects are part of the general

principles of international law ( jus cogens), so on several occasions, they become

linked to international trade issues.

Occasionally, human-right dogmas are quite widely interpreted, thus creating

normative crisis because of the conflict of interest, for examples the issue of child

labour, women’s rights and several other similar issues. So far as the legal eligibility

of entertaining a plea for the settlement of a trade dispute is concerned, litigation

on the grounds of human rights violation cannot be entertained in the WTO dispute

settlement body,27 nevertheless, it is expected that the interpretation of the WTO

provisions should be made in good-faith and consistent with human rights treaties.

As a matter of fact, the WTO members do not appear to have granted any respon-

sibility to the dispute settlement body for adjudicating matters concerning human

22Article 3.2 of the DSU: The Dispute settlement system of the WTO is a central element in

providing security and predictability to the multilateral trading system. The members recognise

that it serves to preserve rights and obligations of members under the covered agreements, and to

clarify the existing provisions of those agreements in accordance with customary rules of inter-

pretation of public international law. Recommendations and rulings of the DSB cannot add to or

diminish the rights and obligations provided in the covered agreements.
23Article 26, Vienna Convention on the Law of Treaties. Pacta sunt servanda.
24In the case of United States–Standards for Reformulated and Conventional Gasoline, WT/DS2/
AB/R, (see page no 17, of the AB report) AB in the matter before it, concerning the interpretation

of Article XX by the Panel, in relation to the baseline establishment rule applied by the US for the

conservation of natural resources, stated, the general rule of interpretation has attained the status of

a rule of customary or general international law. As such, it forms part of the customary rules of

interpretation of public international law which the Appellate Body has been directed, by Article 3

(2) of the DSU, to apply in seeking to clarify the provisions of the General Agreement and the

other covered agreements of the Marrakesh Agreement Establishing the World Trade Organiza-

tion. This direction reflects a measure of recognition that the General Agreement is not to be read

in clinical isolation from public international law. The Appellate Body observes that the Panel

Report failed to take adequate account of the words actually used by Article XX in several

paragraphs.
25See preamble of the WTO.
26Gabrielle (2002), pp. 753–814.
27Abbott et al. (2006), p. 188.
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rights. Issues such as human rights are seen more as value based.28 In the case of a

normative conflict, jus-cogens often enjoys primacy, either through binding obliga-

tion by adopting interpretation of provisions of the agreements in harmony with- jus
cogens, or, by invalidating a conflicting WTO provision.”29 The prevalence of this

feature can be seen in various WTO conferences where issues, such as labour

standards, the banning of child labour and so on, are discussed.

Another debatable issues, involving normative interpretation, that needs to be

discussed here can be classified as (1) the choice between trade and social values

and (2) the interaction of MEA with the WTO aims of free trade. Environmental

issues are relevant to the protection of nature. The protection of nature requires that

there should be value based trade policies. With regard to trade between Developed

and Developing countries, it is important to highlight these issues as well, because

often the environmental conditions are tampered with due to trade benefits. Inter-

national law governs both the WTO Agreement and its interaction with Multilateral

Environment Agreements, (MEAs). In cases where an Appellate Body or panel has

to establish priorities between the MEA and the WTO provisions, the panel and

Appellate Bodies for applying fairness as a regulatory measures, attempt to strike a

harmony between free trade and fair trade values. The concept of free trade does not

prevail over other values. Article XX of GATT, lists certain exceptions to free

trade.30 The question of a balance between legal principles promoting free trade

28Value-based here means, that; the concept and realization of human rights are relative for the

different societies.
29Gabrielle (2002), pp. 753–814.
30Subject to the requirement that such measures are not applied in a manner which would

constitute a means of arbitrary or unjustifiable discrimination between countries where the same

conditions prevail or a disguised restriction on international trade, nothing in this agreement shall

be construed to prevent the adoption or enforcement by any contracting party of measures:

a) necessary to protect public morals;

b) necessary to protect human, animal or plant life or health;

c) relating to the importations or exportations of gold and silver;

d) necessary to secure compliance with laws or regulations which are not inconsistent with the

provisions of this Agreement, including those relating to customs enforcement, the enforce-

ment of monopolies operated under paragraph 4 of Article II and Article XVII, the protection of

patents, trademarks and copyrights, and the prevention of deceptive practices;

e) relating to the products of prison labour;

f) imposed for the protection of national treasures of artistic, historic or archaeological value;

g) relating to the conservation of exhaustible natural resources if such measures are made

effective in conjunction with restrictions on domestic production and consumption;

h) undertaken in pursuance of obligations under any intergovernmental commodity agreement

which conforms to the criteria submitted to the contracting parties and not disapproved by them

or which is itself so submitted and not so disapproved;

i) involving restrictions on exports of domestic materials necessary to ensure essential quantities

of such materials to a domestic processing industry during periods when the domestic price of

such materials is held below the world price as part of a governmental stabilization plan;

Provided that such restrictions shall not operate to increase the exports of or the protection

afforded to such domestic industry, and shall not depart from the provisions of this Agreement

relating to non–discrimination;
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and issues of sustainability arose in the case of United States-Standards for

Reformulated and Conventional Gasoline,31 and in the United States-Import

Prohibition of Certain Shrimp and Shrimp Products.32 It is likely that the

Article XX exception clause is circumvented for protectionism and the issue in

the first case was somewhat like this. The Appellate Body in this case followed an

approach of lifting the veil and stated “disguised restriction on free trade is like

disguised discrimination.” Further, the Appellate Body added that if a Member

State allowed the imports on a conditional basis, that the environment criteria

should be fulfilled; however, this can be justified only if the same environment

standards are applied to similar domestic products, thus fulfilling the national

treatment criteria and giving equal treatment to the imported products.

This matter concerned the protection of an endangered species. Finally, the

Panel in (United States-Import Prohibition of Certain Shrimp and Shrimp Products)

urged “Malaysia and the United States to cooperate fully, in order to conclude, an

agreement which would permit the protection and conservation of sea turtles to the

satisfaction of all interests involved and taking into account the principle that states

have common goals but differentiated responsibilities to conserve and protect the

environment.”33

j) essential to the acquisition or distribution of products in general or local short supply; Provided

that any such measures shall be consistent with the principle that all contracting parties are

entitled to an equitable share of the international supply of such products, and that any such

measures, which are inconsistent with the other provisions of the agreement shall be discontinued

as soon as the conditions giving rise them have ceased to exist. The contracting parties shall

review the need for this sub-paragraph not later than 30 June 1960.
31In the case between, US and Brazil, WT/DS2/9, para 6.39, the Appellate body partly upheld the

panel´s decision and directed modification to the rest. The Panel, referring to the Herring and

Salmon case, stated that as the preamble of Article XX indicates, the purpose of including Article

XX (g) in the General Agreement was not to widen the scope for measures serving trade policy

purposes but merely to ensure that the commitments under the General Agreement, do not hinder

the pursuit of policies aimed at the conservation of exhaustive natural resources. Para.6.40, the

panel then proceeded to examine whether the baseline establishment methods can be linked to

“primarily aimed at” achieving the conservation objectives of Gasoline rule.
32Case between Malaysia and U.S: See WT/DS58/RW.
33Appellate Body stated in its report, para 156, turning then to chapter XX, “we consider that it

embodies the recognition on the part of WTO members, of the need to maintain a balance of rights

and obligations between the right of a member to invoke one or another of the exceptions of Article

XX, specified in paragraphs (a) to (j) on the one hand, and the substantive rights of the other

members under the GATT 1994, on the other hand. Exercise by one Member of its rights to invoke

an exception, such as Article XX (g) if abused or misused, will to that extent, erode or render

naught the substantive treaty rights in, for example, Article XI:1, of other Members. Thus, a

balance must be struck between the right of a Member to invoke an exception, under Article XX

and the duty of that same Member to respect the treaty rights of the other members. To permit one

member to abuse or misuse its right to invoke an exception would be effectively to allow that

member to degrade its own treaty obligations as well as to devalue the treaty rights of other

members.”
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The decisions in these cases made the position clear that the WTO as an

institution promoting trade between the nations also acts as a regulatory organisa-

tion within the parameters of the general principles of international law. The

significance of this organisation can be objectively measured as it takes into

account other issues beyond free trade. These issues seem to be value based and

can be termed as an approach towards fair trade values, hence, more or less

pursuing the principles of “free and fair trade complementing each other.”

1.4.1 The WTO and the Domestic Legal System

International institutions expect compliance of the treaty provisions and this

requires a legal support base. With regard to creating legal certainty, states are

bound by the provisions of Article 26, 27, 28 and 31 of the Vienna Convention on

the Law of Treaties. Article 26 covers the principle of Pacta sunt servanda.
Practically for the application of these treaties, the WTO provisions have to face

differing legal systems,34 within the Member States before a treaty is finally

adopted or harmonised, which, indeed, is a complicated process. On the basis of a

general comparison with the existing legal systems of the Member States, it is

presumed that the domestic policies of Member States may not be conducive for

accomplishing the WTO objectives of free trade during the initial phases. Member

States may be required to make changes in their internal legal system, so that treaty

provisions are in harmony with their domestic legal system. The different methods

for implementation depend upon the constitutional structure adopted for treaty

implementation and has been described in detail by international law theories on

Monoism35 and Dualism.36

1.4.2 Flexibility at the Normative Level, an Economic
Necessity

The issue of normative flexibility, in international law, has again arisen as a matter

of debate after the formation of GATT/WTO. The primary objective of this

organisation is to deal with the problems of the international trade of its Member

States, which makes it a system of choices and arrangements. When tested as

regards new situations, the existing defined area of international legal norms cannot

34Sauve & Grasstek (2006), pp. 837–864.
35Monoism maintains that national legal rules and international law rules or treaty obligations that

a state has accepted can be directly applied.
36In the case of dualism, international agreements are brought into a domestic legal system for

implementation after harmonizing them with national law. This means that an act of parliament

has been passed on the matter.
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provide the appropriate level of support to the social, political, and economic basis,

in order to meet the WTO objectives, as they are based on old propositions. The

nature of the existing normative system seems to be facing deficiencies in reaching

the appropriate conclusions, and this often leads to a debate about the relevancy of

the existing norms. With the specific objectives of the WTO i.e., to promote free

trade market principles, at an equal level, among all the nations despite their

diversity, this will undoubtedly demand the potential for an evolution of new

rules at the normative level. The need to create flexibility at the normative level

and can be marginalised after has to be faced, while interpreting and applying both

domestic law and international law for the fulfilment of the WTO objectives.

1.5 The Political Economy Dimension

The WTO is also viewed as an outcome of globalisation, and in this regard, an

outlook from a political and economic perspective also takes account of the

realities, such as, sovereignty, drawing a balance between globalisation and domes-

tic policies, the relationship between Developed, Developing and Less-Developed

countries, and between the IMF and the WTO. The extent of the influence on the

state’s political system, subsequent to acquiring membership of the WTO also

necessitates consideration from the political perspective. The issue of political

economy has become a topic of debate among constitutional lawyers, as to test

whether the constitutional concepts of sovereignty remains at the same level after

the ratification of the WTO, as before. During the WTO conference negotiations, it

is often noticed that the position of the advanced economies is dominant. At times,

the dominant economic position of the advanced nations within the WTO impinges

on the present sovereign status of smaller nations. This has become a source of

political and economic debate. In the strict constitutional sense, the term sover-

eignty has been interpreted as non-interference in the matters of nation-state, but, it

often occurs that the WTO tries to create an order of the nations based on economic

groups such as the G8, G8+5, G 14 and G 20 and by this means influences the

policies of smaller economies. In the wake of economic globalisation, there are

several instances where the market measures adopted by one nation influences the

policies of other nations.

The contribution of the newly formed market mechanism to economic growth

has proved significant. Subsequent to the Member States signing the WTO Agree-

ment, it is hard to imagine that any process of substantial development could be

accomplished without these market liberalization policies. The role of the consti-

tutional mechanism however cannot be sidelined. After attaining membership,

Member States are expected to reduce tariffs, complimented by non-discriminatory

practices to like products from other Member States. This new feature of the market

system is characterized by treaty based norms. In addition to this norm, there has been

an institutionalization of development norms. These Development norms support

flexibilities being extended to the Developing and Less-Developed countries. The
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development objectives also have constitutional support base within the Member

States. The multilateral norms supporting market liberalization policies are different

in character from the development norms supported by constitutional objectives,

reason being that the constitutional objectives are based on the rights of the

individuals.

It is often the case that the market liberalization agenda is heavily supported by

the Developed countries. The interface between the normative aspects, multilateral

and the domestic agenda based, often create complexities, as the domestic issues

are compelled to a bargain, such as in the matters of food security, subsidies for

development, product standards, and several others.

The concept of sovereignty also gets challenged internally within a Member

State, as a free market requires a decentralised decision-making process so as to

counter protectionist policies, risk of monopolies, actions by some political or

economic (governmental or non-governmental) entities, as these can challenge

the accomplishment of the objectives of the WTO.37

Despite the promotion of free trade, nations need to exist within the political

reality that trade agreements reduces market barriers, but political barriers still

remain. These political barriers cannot be ignored, as in the absence of state

structures, the GATT/WTO based market concepts cannot work. Globalisation in

political terms requires the right kinds of policies to maintain the balance between

the objectives of the WTO and the national interest of the Member State. Using

international agreements as a commitment device for increasing the market size in

order to ascertain bargaining power, are less likely to motivate smaller nations to be

part of multilateral-trading system, as there are high risks of losses for the Devel-

oping and Less-Developed countries.

The primary objective of economic globalisation is the removal of protectionist

measures and also creating possibilities for economic development. This idea is

basically-an outcome of neo-liberalism.38

In order to establish any assumed level of International market environment, the

removal of trade barriers is required, no matter how gradually. Moreover, the

economic globalisation is based on the assumption that market forces and commer-

cial activities are efficient methods for producing and supplying goods and services.

By adopting liberal trade policies, this will create an environment of competition at

the production level, and eventually resolve production in an efficient manner on a

natural basis. Concisely, it can be said that free trade can possibly help to secure the

exchange of different goods, at the real value market price.

37Hudec and Southwick (2002), p. 29. www.cambridge.org/9780521813198.
38Neo-liberalism comprises two notions “neo” and “liberal” meaning free from government

intervention. Adam Smith advocated the abolition of government in economic matters so that

trade could flourish and first introduced liberalism in mid-1770. Sue L.T. Mc-Gregor, Janice Doull

and Larry Fisk, “Neoliberalism, Microbes, and Peace: A human ecological perspective,” p. 1.

http://www.kon.org/archives/forum/14-1/McGregor.html, forum paper.
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