
ISBN 978-3-8487-3542-6 ISBN 978-1-5099-1479-1

Hart PublishingNomos Verlag

Reconstructing European Copyright 
Law for the Digital Single Market

Bernd Justin Jütte

Between Old Paradigms and Digital Challenges

Nomos

Luxemburger Juristische Studien – 
Luxembourg Legal Studies

10

Jü
tt

e 
• 

Re
co

ns
tr

uc
ti

ng
 E

ur
op

ea
n 

Co
py

ri
gh

t 
La

w
 fo

r t
he

 D
ig

it
al

 S
in

gl
e 

M
ar

ke
t

10

BUC_Jütte_3542-6_HC_CPI.indd   2-4 12.07.17   14:39



Luxemburger Juristische Studien –  
Luxembourg Legal Studies
 
edited by

Faculty of Law, Economics and Finance
University of Luxembourg

Volume 10



Bernd Justin Jütte

Reconstructing European Copyright 
Law for the Digital Single Market

Between Old Paradigms and Digital Challenges

Nomos



The Deutsche Nationalbibliothek lists this publication in the 
Deutsche Nationalbibliografie; detailed bibliographic data 
are available on the Internet at http://dnb.d-nb.de

a.t.: Luxembourg, Univ., Diss., 2016  „European Copyright Management in Need of 
Reconstruction – The Digital Market Meets the Ancien (Copyright) Régime“

ISBN:  HB (Nomos)  978-3-8487-3542-6
 ePDF (Nomos) 978-3-8452-7875-9

British Library Cataloguing-in-Publication Data
A catalogue record for this book is available from the British Library.

ISBN:  HB (Hart):   978-1-5099-1479-1 

Library of Congress Cataloging-in-Publication Data
Jütte, Bernd Justin
Reconstructing European Copyright Law for the Digital Single Market
Between Old Paradigms and Digital Challenges
Bernd Justin Jütte
ca. 630 p.
Includes bibliographic references.

ISBN  978-1-5099-1479-1 (hardcover Hart)

1. Edition 2017
© Nomos Verlagsgesellschaft, Baden-Baden, Germany 2017. Printed and bound in Germany.  

This work is subject to copyright. All rights reserved. No part of this publication may be 
reproduced or transmitted in any form or by any means, electronic or mechanical, 
including photocopying, re-cording, or any information storage or retrieval system, 
without prior permission in writing from the publishers. Under § 54 of the German 
Copyright Law where copies are made for other than private use a fee is payable to 
“Verwertungs gesellschaft Wort”, Munich. 

No responsibility for loss caused to any individual or organization acting on or refrain-
ing from action as a result of the material in this publication can be accepted by Nomos 
or the author.



Preface

Copyright is at the heart of the „Creative Industries“ from books and
music to audiovisual media and more. At the same time it is a legal
construct which has been challenged more than many others by the
„Digital Revolution“ with an ever-expanding online use of copyrighted
materials.

It is against this background that the European Union in view of the
economic aspect of creating a common market in Europe attempted at
harmonising gradually parts of copyright – or in the French and German
terminology droit d’auteur and Urheberrecht – over the last decades. Most
notably, preparing copyright for what was then called „information
society“ resulted 2001 in the introduction of several exclusive rights for
authors in the InfoSoc-Directive. Less than 20 years on and also consid-
ering the limited impact of the Enforcement Directive, the EU framework
– or more generally the traditional approach to copyright – is questioned
and ready for a complete reform or overhaul. No small task to approach
for a Ph.D. thesis but this book that we are very happy to see published as
Volume 10 of the „Luxemburger Juristische Studien – Luxembourg Legal
Studies“ with Nomos and Hart publishers originated in exactly that.

Bernd Justin Jütte had the courage to analyse the traditional concepts in
view of their validity in the digital context and present an extensive sketch
of where and how EU copyright law should be adapted. The thesis
explains in very convincing terms what „Reconstructing European
Copyright Law for the Digital Single Market” means. Irrespective of
whether readers agree with all conclusions concerning the way EU Direc-
tives and Regulations should be adapted in this highly political context (as
presented in chapter 4), the value of the very concise overview of current
EU copyright law in the international context (chapter 2) and the basis for
the policy discussion (chapter 1) is highly appreciated in a time when the
complexity of the copyright acquis and reform proposals can easily lead to
getting lost. In the core chapter (3) of this work, the author presents us
with four key areas of copyright law which are used to explain not only
these concepts but also how they change or are challenged by the digital
use of copyrighted works. What makes copyright such an interesting area
for analysis also for EU scholars and readers that are non-experts in the
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field is that the very notion of “territoriality” of copyright is an inherent
matter of conflict with the idea of a single market which exists without
national or e.g. language frontiers. In how far the idea of “exhaustion” of a
work protected by copyright by introducing it at any point into the single
market is expandable also to a digital single market is the first layer of
analysis. This is followed by the so-called “L&Es”, the limitations and
exceptions that are the only factor narrowing down the otherwise exclu-
sive rights of authors. Again, these were developed in light of an “infor-
mation society” that did not know many digital uses of works that are
common standard today. Beyond these concepts, Bernd Justin Jütte also
analyses two important instruments used for the better management of
copyrighted works. On the one hand the Technical Protection Measures
attached to works which are not allowed to be circumvented and with
which – also in the digital context – works are supposed to be protected
against unauthorized use, may point a feasible way forward with the
advancement of technology. Another important element of copyright
management that the EU has started to explore is the extension of Collec-
tive Management Organisations and the type of author representation that
these should cover in the future.

All of this analysis is based on a very extensive and thorough discus-
sion of the relevant case law of the Court of Justice of the European Union
as well as national courts and a wide range of literature. The author
manages to employ a convincing approach by first “deconstructing”
existing EU copyright law in the way presented above before offering
solutions on how to “reconstruct” it. He underlines convincingly the need
to do so in a coherent and in a way horizontal approach to the questions
related to copyright management in order to have a future-proof and
potentially more widely accepted system. That this field belongs to the
most controversial between supporters of the traditional approach to copy-
right and critics that conclude the old system has failed completely, makes
it all the more astonishing how mature for a junior researcher the analysis
in this thesis is. The result concerns a “moving target” in the midst of the
political debate around the reform and the author has clearly positioned
himself in this ongoing process. With the result of his research the funda-
mental questions and his analysis offered can be useful irrespective and
beyond the current reform, but at the same time I am convinced it will
prove valuable if considered by representatives in the forthcoming legis-
lative procedures.

Preface
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The goal of copyright law as much as of the proposals discussed in this
thesis are and should be to foster the development and offer of creative
content, ideally in a pan-European context which allows cultural and
social exchange between the people(s) and individuals constituting the
European Union. Achieving this would be of great help beyond the copy-
right law question and Bernd Justin Jütte’s thesis subtitle “Between Old
Paradigms and Digital Challenges” aptly describes a more general chal-
lenge to the EU and its legal framework in today’s world. We are very
pleased to see that this thesis was developed in Luxembourg, one of the
hearts of Europe, and that it is published in the University of Luxem-
bourg’s Research Unit in Law series. The book deserves wide attention as
well as many other contributions of the author to specific questions of
copyright law. I am convinced that his future academic work, which he is
pursuing outside of the Luxembourg origins, will continue to be linked to
the beginnings with the “Reconstruction of European Copyright Law”.

 
Dr. Mark D. Cole
Professor for Media and Telecommunication Law
University of Luxembourg

Preface
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Vand. J. Ent. & Tech. L. Vanderbilt Journal of Entertainment and Technology

Law
VoD Video on Demand
Washburn L.J. Washburn Law Journal
Wash. L. Rev. Washington Law Review
WCT WIPO Copyright Treaty
WIPO World Intellectual Property Organization
WPPT WIPO Performances and Phonograms Treaty
WTO World Trade Organization
ZGE/IPJ Zeitschrift für Geistiges Eigentum/Intellectual Prop-

erty Journal
ZUM Zeitschrift für Urheber- und Medienrecht

Abbreviations
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“Ach, Luise, laß … das ist ein zu weites Feld.”
“Ah, [Commission], that’s enough ... that’s too vast a subject.”

   
Theodor Fontane (Effi Briest)1

1 Adapted by the author, the translation is taken from the leading English edition of
Fontane’s novel of 1896, translated by Hugh Rorrison and Helen Chambers,
London: Angel Books (Angel Classics) 1995.
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