
Zhangrun Xu

The Confucian 
Misgivings–
Liang Shu-ming’s 
Narrative About 
Law



The Confucian Misgivings–Liang Shu-ming’s
Narrative About Law



Zhangrun Xu

The Confucian Misgivings–
Liang Shu-ming’s Narrative
About Law

123



Zhangrun Xu
School of Law
Tsinghua University
Beijing
China

ISBN 978-981-10-4529-5 ISBN 978-981-10-4530-1 (eBook)
DOI 10.1007/978-981-10-4530-1

Library of Congress Control Number: 2017937273

© Springer Nature Singapore Pte Ltd. 2017
This work is subject to copyright. All rights are reserved by the Publisher, whether the whole or part
of the material is concerned, specifically the rights of translation, reprinting, reuse of illustrations,
recitation, broadcasting, reproduction on microfilms or in any other physical way, and transmission
or information storage and retrieval, electronic adaptation, computer software, or by similar or dissimilar
methodology now known or hereafter developed.
The use of general descriptive names, registered names, trademarks, service marks, etc. in this
publication does not imply, even in the absence of a specific statement, that such names are exempt from
the relevant protective laws and regulations and therefore free for general use.
The publisher, the authors and the editors are safe to assume that the advice and information in this
book are believed to be true and accurate at the date of publication. Neither the publisher nor the
authors or the editors give a warranty, express or implied, with respect to the material contained herein or
for any errors or omissions that may have been made. The publisher remains neutral with regard to
jurisdictional claims in published maps and institutional affiliations.

Printed on acid-free paper

This Springer imprint is published by Springer Nature
The registered company is Springer Nature Singapore Pte Ltd.
The registered company address is: 152 Beach Road, #21-01/04GatewayEast, Singapore 189721, Singapore



Preface

My own initial entanglement with Liang Shu-ming was a slight tragicomedy. In
1977, for the first time in my life, I learnt there was someone called Liang Shu-ming
in China, but I could not affirm definitely whether he was still alive or not. In that
year, all of us teenage middle school students were required to read the newly
published fifth volume of the Selected Works of Mao Ze-dong for at least one hour a
day, and to take one page of notes each day during the semester. It is in his speech
on Liang, which is included in this volume, that Mao burst forth “I think you stink!”
The editor’s footnote described Liang as a “reactionary scholar” (反动文人),
something akin to poisonous weeds in the socialist garden or a witch in peoples’
images in the Dark Age. Anyway, that is all I learnt about Liang Shu-ming for quite
a long time. I made a mental note to find out more about why this scholar had
provoked such a strong reaction from Mao.

Skepticism remained in my heart. As time went on, I came to know more of
Liang Shu-ming as an advocate of Confucianism, which the official ideology was
attacking as the spiritual symbolism of the “feudalism” of the “horse and buggy”
days. While “Marxism-Leninism and Mao’s thoughts” were propagated in China as
the most advanced “world outlook and methodology”, Liang Shu-ming’s views
were thought to be synonymous with an iron-clad backwardness. He was not only a
persona non grata, but also an anachronism. With few exceptions, this stereotyped
portrait of Liang Shu-ming still remains among Chinese intellectual circles today,
perpetuated by critics of both Marxist persuasion and those who profess themselves
to be of a liberal persuasion. My book questions this stereotype, based upon an
intensive analysis of Liang Shu-ming’s scholarship.

But the basic question is still unresolved. Has “Marxism-Leninism and Mao’s
thoughts” saved China and brought it to the Communist Heaven as proclaimed by
the Communists? Is it possible that the people who live their life in a seamless
(the words of Maitland) web of history can escape from it? If not, henceforth, can
groups of humans who were bounded with home-grown traditions survive by
totally shifting to those of others, after they have destroyed their own traditions?
Specifically, can the Chinese construct their ideal new life by placing it upon a
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ruined site? If the answer is no, what is the correct path? What is the way forward,
and how can we achieve national rejuvenation?

It is for these concerns that I cannot dissuade myself from an appreciation that
Liang Shu-ming is a truly intellectual figure and a great human being. His basic
concerns, his intellectual and emotional response to his historical situation, are
vitally related to our own present concerns and problems. And it is also for these
concerns and problems that the efforts at constructing a new ideal life in China, as
times have already shown us, cannot be as successful as expected if the legacy of
Confucianism and its modern wave New-Confucianism is cast away in an icono-
clastic way culturally. This basic personal motive impels me to undertake this task.
This is also my personal belief resulting from the general theme of his writings and
a personal response to that bitter experience of reading Mao’s denunciation of him
twenty two years ago.

In the book A Letter to Greco, the Greek writer Niko Kazantzakis mentioned a
story: during a dream, a grandson asks his grandfather: “Please, give me an order
and I will obey”. The old man, putting his hand on the child’s head, said: “Try to
reach as far as you can, my son!” The boy was not particularly impressed, so he
insisted: “Please, give me a more difficult task”, and the elder gentleman, after a
while, said: “well! Try to reach farther away, above and beyond your own possi-
bilities… !” And the boy awakened terrified… !1 This precisely expressed what
I have had to do during the last four years under the impelling presence of Liang
Shu-ming’s great life. As is said by a French Maxim, Vogue la galere ! I completed
this book with gritted teeth. During this journey I often could not help imaging what
Hierodule laboured with. For the book presented here, neither arguments nor
conclusions are likely to escape criticism. I believe that if the descriptions and
analysis of this dissertation succeed in accomplishing nothing more than to focus
the attention of scholarship on this fact: that the mind always accommodates a
certain sort of life, that Nomos originates in Physis, a locality of people’s popular
attitudes towards, and their presumptions and expectations about, life of a certain
kind in the context of human self-cultivation and self-transformation, as speculated
upon by Liang Shu-ming, then, I will have served an useful purpose.

Nearly two hundred years ago, Edmund Burke said: “Nothing tends more to the
corruption of science than to suffer it to stagnate. These waters must be troubled
before they can exert their virtues. A man … though he may be wrong himself, yet
he clears the way for others, and may chance to make even his errors subservient to
the cause of truth.”2 In the light of this observation, I hope my argumentation, even
possibly errors, will contribute to the cause of finding the truth: what kind of life the
Chinese have already had, and will and could have in the realm of law. Although
this book is not to display myself, but to examine Liang Shu-ming, I have grappled

1Cited from Israel Drapkin, “Victiminology: The Jewish and the German People”, in Hans
Joachim Schneider (ed.), The Victim in International Perspective, at 9.
2Edmund Burke, A Philosophical Inquiry into the Origin of Our Ideas of the Sublime and
Beautiful (1823), at 71.
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with Liang Shu-ming partly as a means towards learning the truth for myself,
because my whole self belongs to that land—my motherland.

“The great stream of time and earthly things will sweep on just the same in spite
of us”, said W.G. Sumner. “Every one of us is a child of his age and cannot get out
of it. He is in the stream and is swept along with it. All his science and philosophy
come to him out of it. Therefore the tide will not be changed by us. It will swallow
upon both us and our experiments. … That is why it is the greatest folly of which a
man can be capable to sit down with a slate and pencil to plan out a new social
world.”3 –As a child who cannot escape from his age, Liang Shu-ming has already
been regarded as the Knight of the Rueful Countenance, or the last Confucian. Is it
new evidence of folly that I laboured myself for four years in writing this book
about him?!

Beijing, China Zhangrun Xu

3William Graham Sumner, “The Absurd Effort to Make the World Over”, quote in Hofstadter,
Social Darwinism in American Thoughts, at 60–61.
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Abstract

This book is about Liang Shu-ming (梁漱溟, 1893–1988), a figure of deep spiritual
meaning in the realm of Chinese legal thinking. It aims to explore his thinking
concerning law, in particular, his reworking of the traditional Chinese legal ideas in
terms of the New-Confucianism.

The major intellectual interest throughout this book is to offer a study on China’s
legal legacy, through Liang Shu-ming’s eyes. I follow the formula of the parallel
between Life and Mind (人生与人心), Physis and Nomos. I will compare Liang
Shu-ming’s narrative with his own practical orientation and with the theories of
other interlocutors. I will put Liang Shu-ming into the social context of modern
Chinese history, in particular, the context of the unprecedented crisis of meaning in
the legal realm and the collapse of a transcendental source for Chinese cultural
identity in the light of modernity. The evaluation provided by my book could be
helpful in clarifying the deep structures and significance of the present Chinese
legal system through historically exploring Liang Shu-ming’s misgivings.

This book consists of three parts. Part I will present Liang Shu-ming’s theo-
retical concerns about the concept of law, the source and meaning of law in Chinese
socio-cultural contextualisations, the interaction between humanity and law, and in
particular, Nomos and the underlying presumptions about the ideal human life and
human order. This examination will support the book that the necessity of
rethinking our legal tradition is derived from the urgency of getting an undistorted
understanding about our own way of life itself.

Part II will present an analysis of his understandings about constitutionalism, in
particular, his critical articulations on the predicaments China has had to face in
modifying and transplanting Western models. In order to explain my subject’s
various characteristics, a comparative analysis of Liang Shu-ming and his con-
temporaries, in both China and the West, will then be used to clarify the nature of
constitutionalism, as a foreign body, in a place like China.

In Part III, Liang Shu-ming’s comparative insight about the Western legal tra-
dition and spirit, and his attitude to and rationale for the conceptual and institutional
transplantation of Western law in China, will be articulated. Here Liang Shu-ming
unveiled a paradox beneath the process of so-called modernization by drawing
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inspiration from the West in modernizing China. That is to say, China has been
facing a dilemma: either the refusal to imitate or the merely horizontal transplan-
tation. He argued neither of them would be healthy for China. While refusal would
result in something definitely worse, a simple horizontal transplantation would also
be harmful. The intrinsic tension underlying this dilemma has consequently per-
plexed the legal shaping process in modern China.

In the Conclusion, the creative tension between life and mind, Nomos and Physis
as symbolism and substance will again be reflected in China’s quest for the “new
law”. If a conclusion could suggest itself, however, it would be, “A Code is not at
once a history and a system”, but, “Our history is our code.”

xvi Abstract



Introduction

This book is about Liang Shu-ming (梁漱溟, 1893–1988), an “oracular spokes-
man”4 of Chinese culture and a figure of great spiritual significance in Chinese legal
thinking. Indeed, in terms of Confucian philosophy, Liang could be described as
one of the most powerful and original Confucian minds this century. This work
aims to explore his legal thinking and focuses upon his reworking of traditional
Chinese legal ideas in terms of the New-Confucianism, which has not been
reviewed so far in any literature.

Why Liang Shu-ming?

Since the Opium Wars, China has witnessed an unprecedented social and cultural
crisis that has included a crisis in the meaning and the legitimacy of the country’s
legal system and culture. This crisis has caused a metaphysical disorientation in the
cultural identity that threatened the self-sufficiency and unity of the country. This

4In Commentaries on the Laws of England (vol. 1, at 68–70), Blackstone described judges as
“living oracles” of the law, and mouthpieces of the law. This appellation has been employed by
Oliver Wendell Holmes, Jr., in his The Path of the Law:

The object of our study, then, is prediction, the prediction of the incidence of the public force
through the instrumentality of the courts.

The means of the study are a body of reports, of treatises, and of statutes, in this country and in
England, extending back for six hundred years, and now increasing annually by hundreds. In these
sibylline leaves are gathered the scattered prophecies of the past upon the cases in which the axe
will fall. These are what properly have been called the oracles of the law.

In a same way Robert W. Gordon says that Holmes is one of their own, in short, but one
accorded exceptional authority and responsibility and a major role in the culture at large as
oracular spokesman.

For details about Holmes’s lecture see 8 Harvard Law Review (1897), at 457–478. For
Gordon’s comments see fn.36, infra. The details about the date and publication of books I cited in
this book will be indicated in Bibliography attached.
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disorientation was a response to the “wholesale Westernization” which was
advocated by radical Chinese intellectuals, both liberals and Communists. Some
Chinese intellectuals reacted by continuous efforts to reconstruct Chinese culture in
the spirit of Confucianism in order to oppose the universal claims of Western
culture and its radical ideological wing: Communism. Among the Chinese intel-
lectuals, many promoted the so-called conservative alternative which asserted that
best, if not the only, way to achieve national rejuvenation was for China to become
“modern”. To enable Chinese culture to cope with the needs of this new social
matrix and the challenges thrown up by the outside world, the country needed
nothing less than a “revival of Chinese culture itself”. This revival included the
reconstruction of legal institutions and their legitimating sources within culture.
This could only be achieved by promoting a way of life that emphasised local
Chinese society and history.

Liang Shu-ming, the pioneer of the New-Confucianism movement in modern
Chinese history, appeared at this time and became well-known for his systematic
defense of Confucianism and the restoration and reinterpreting of Chinese tradi-
tional values and concepts. His ability to “champion Confucian moral values and to
arouse the Chinese to a degree seldom seen in the contemporary world”5 throughout
his life so as “to exemplify the ‘superior man’ extolled by his Confucian sage”,6

was but one example of these efforts. It was designed to sensitize the Chinese and to
raise their national historic-cultural awareness. If it is true that the history of the
world is but the biography of great men,7 then Liang Shu-ming’s thinking on law,
which is revealed through his life, socio-political practice and cultural manifesta-
tions, should be regarded as the history of the identification and the recapitulated
incarnation of the modern Chinese soul in the realm of law. His perceptions on law,
in particular, the interactions between a legal system and a way of life, the legiti-
macy and the “spirit of the people” (minzu jingsheng, 民族精神), offer a concept
not unlike F.K. von Savigny’s idea of Volksgeist. His revelations and expositions

5See Wing-tsit Chan, A Source Book in Chinese Philosophy, at 743.
6See Wen-shun Chi, Ideological Conflicts in Modern China: Democracy and Authoritarianism, at
194. In this concluding paragraph, Chi highly praises Liang,

among the Chinese, wherever they may be, the image of Liang is still clear and distinct. He is
an ardent advocate of China’s traditional culture who believes that the revival of Confucian virtues
will make the world a more humane place. He stands for Confucian morality, for the social
responsibility of the intellectuals, and the need for their personal involvement in solving China’s
basic problems in the rural villages. And all this, he resolutely insists, can accomplish a sweeping
but nonviolent revolution. His career can be said to exemplify the “superior man” extolled by his
Confucian sage. He might be dismissed as idealistic, visionary and impractical. But his views and
efforts have been a tangle force in the intellectual currents of twentieth-century China.
7In his outstanding book “The Last Confucian: Liang Shu-ming and the Chinese Dilemma of
Modernity”, Guy S. Alitto went further by pointing out that “My own judgment of Liang
Shu-ming—and my ultimate motive for writing—is that, his great importance in modern Chinese
history aside, he was a profoundly significant human being. His basic concerns, his intellective and
emotional responses to his historical situation, and his life, I believe, have vital relevance to our
own present concerns and problems.” For details see at xv.
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on the spiritual dimension of Chinese legal tradition, its predicament, and its
extrication from the transplantation of the Western legal conceptual and institu-
tional elements, including constitutionalism, in modern China, showed that he
himself hoped to be the one to provide, or at least initiate, the necessary rethinking
to act as the saviour of Chinese thought in the realm of law.

To be more specific, Liang Shu-ming’s work is relevant for at least four reasons.
First, the necessity of reexamining Liang Shu-ming’s narrative about law is due to
the continuous critical scrutiny of Chinese society, tradition, and intellectuality for
more than one hundred years. As if China’s defeat at the hands of Western powers
was not bad enough, China was also beaten by Japan, which, in the Chinese eyes,
had always been under its cultural suzerainty and influence. Indeed, one could go so
far as to suggest that modern Chinese history began with a period of comprehensive
critical reflection of its own traditions, including its legal tradition. In doing so,
especially in comparing itself with modern Western culture and society, the series
of defeats produced revealed not only a number of “problems of China”
(中国问题), but more importantly perhaps, the “problems of life” (人生问题).8 In
the words of Charlotte Furth, “the impact of the ‘West’ upon China under the
broader rubric of the impact of ‘modernity’”.9 The holistic crisis of the Chinese
cultural identity led to a search for self-salvation and to a deep sense of
soul-searching. In the words of Hao Chang:

The distinctiveness of the spiritual disorientation in modern China, however, lay not so
much in the emergence of any one of these disorientations as in the coincidence and

8In Liang Shu-ming’s pedigree of knowledge, the “problems of China” referred to the predicament
and the dilemma of both China’s self-salvation from the Western powers’ challenge and the
modernity of Chinese society itself. The former as an external factor reflected the crisis of the latter
as an internal one; by the “problems of life” was meant the identity crisis of the Chinese traditional
way of life and the popular attitudes towards life, in particular, its metaphysical symbolism, in the
face of the Western wisdom. As related in Liang Shu-ming’s own words, these two
issues/questions, being locus classicus, occupied his lifelong soul-searching journey. Cf, Liang
Shu-ming’s autobiographical essays: “An Account in My Own Words”(1934), 2:1–34, in particular,
at 15; “My Brief History of Self-education”(1942–1987), 2:661–699; “My Exertion and
Reflection”(1952), 6: 950 infra; “The Changes of My Cognitive Representations on the Human
Mentality”(1965), 7:130–137; “My Accounts on the Changes I Have Undergone During the
Earlier of My Life”(1969), 7:177–185. For the academic illustrations on these two “problems”, cf.,
“The Resolution to the Problems of China”(1930). 5:206–220; “On Constitutional Government in
China”(1944), 6:493; Essential Meanings of Chinese Culture (1949), 3:4–7. All quotations cited
from the eight-volumes Collected Works of Liang Shu-ming, are hereinafter referred to sequen-
tially by author (abbreviated as LSM), title, followed by the year of it was first published, or
written if it is a posthumous work, and the numbers of the volume and page, sic passim. A large
number of quotations have been included in the text so that Liang Shu-ming might speak for
himself. Translations are my own unless otherwise noted. The other materials in Chinese cited in
this book will be noted in English translation while their original title and so on can be found in the
bibliography in accordance with the sequence of the Chinese Phonetic Alphabet of author’s family
name. Again, translations are my own unless otherwise noted. The conclusion of the Part One of
this book will detail Liang Shu-ming’s two devoted aspirations discussed above.
9Charlotte Furth, “Preface”, in her The Limits of Change: Essays on Conservative Alternatives in
Republican China, at v.
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merging of the three together—the moral, the existential, and the metaphysical. It is the
fusion of these three kinds of disorientation which lies at the root of the modern Chinese
crisis of meaning.10

In this century-long search for identity, the work of Liang Shu-ming constitutes a
vocal part of the cantata, which is vitally relevant, I believe, to the existing present
history that “we Chinese legal learners” are still living in now, which therefore still
of vital concern to those who are students of Chinese law.

Second, and more generally, the utter refuting and negation of Chinese tradition
and culture was central to any reflections he made. Those cultural iconoclasts who
advocated this wished to construct a “modern China”, and attach a “modern legal
system” to the ruins of all traditional Chinese conceptual and institutional traditions,
including the legal tradition, which had been destroyed completely. Moreover, the
criteria for judging whether an idea was “modern” or not, were totally “Western”,
whether of the Euro-American variety or later Soviet. In all cases they explicitly
excluded China’s own tradition. As a result, a radical version of the Soviet style of
socialism, being the most radical piece in the contemporary Chinese intellectual
mosaic, took shape and finally triumphed in mainland China. Because of the ide-
ological demands for orthodoxy a Soviet style Marxist-Leninist jurisprudence and
legal institutional form predominated in China and this, in turn, forced a change in
the attitudes and ways of life of ordinary Chinese. Quite a few generations expe-
rienced indoctrination and brain-washing with this variae lectiones. Putting aside
the unavoidable intrinsic tension of modern Chinese history during this
social-cultural transition, it may be said that the value-orientation this “wholesale
Westernization” generated alongside one dimensional thinking, contributed in part
to this manifold maladjustment.

It is in this context that Liang Shu-ming started rethinking the role of Chinese
traditional society and culture and what sort of “modern China” Chinese people
should be developing. To ensure that his ideas fell on fertile soil his theorisation
worked from “what law China already had” and “what laws China ought and could
have”. Like the German Romantic historicists and the jurists of historical
jurisprudence, Liang Shu-ming passionately insisted on the culturally unique and
particular. As Mu Zong-san (牟宗三, 1909–1995), a significant second generation
New-Confucianist thinker, has pointed out, Liang “brought Confucius back to life
through his own life”.11 For Mu, Liang’s scholarship “re-connected with the wis-
dom of Chinese cultural life”.12 Mu’s thesis suggests that Liang crosses the abyss

10Hao Chang, “New Confucianism and the Intellectual Crisis of Contemporary China”, op. cit.,
ibid., The Limits of Change, at 282. Aside from these three levels, I would add that the episte-
mological crisis of knowledge, which shocked meaningful existence by destroying its cognitive
world view at first, also contributed to this holistic crisis.
11Mu Zong-san, “The Religious Trends in Current China”, reprinted in his Significance of Life, at
112–3.
12Mu Zong-san, The Recorded Lectures on Humanity, at 12. Also cf. a remarkable comment from
Cai Ren-hou, “The Reflection and Rebirth of Chinese Philosophy”, in Selected Works on Modern
New-Confucianism (I), at 22.
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that divides cultural blending and transformation, and he is thus able to bridge the
gap between the old and the new. Liang’s work therefore offers a striking example
of the power of thought. If it is true that English legal learners “have to turn to
Austin … for a systematic exposition of the methods of English jurisprudence”
because “nobody has replaced him,” then so too “Chinese legal learners” have to
turn to Liang. This is because, only by turning to him can the cultural bridge be
crossed. In this sense, “nobody has replaced Liang Shu-ming”.13 This was not
always widely accepted. Indeed, until recently it was clearly open to question. Back
in 1970, with the power of Mao Ze-dong all too apparent Wen-shun Chi could still
pose the question:

Despite the strength of the attachment [from Maoists to Liang Shu-ming], it remains to be
seen whether the ideas of Mao, the revolutionary, or Liang, the gradualist, will predominate
and be accepted as the best road to China 抯 social reconstruction.14

This, I think no longer needs to be seen. With the wholesale rejection of Maoism
and naive even slavish process of Westernization, the answer now seems clear.
Despite this, it must also be admitted that the efforts in terms of legislation and the
judiciary are far from satisfactory. Thus, there is a new urgency in rereading Liang
Shu-ming for it now constitutes an important political task of the time.

Third, for the majority of so-called developing countries there is now a need to
rethink the question of identity. Like China, these countries have al, to varying
degrees undergone “Westernization”, they have all felt the cold winds of global-
ization and they have all suffered from the cultural proselytism of
“Americanization”. Being buffeted by such powerful forces has pushed many ‘third
world’ scholars to critically reflect upon this process of “Westernization” or
“Americanization and this includes the legal realm. After all, as Antonio Manuel
Hespanha makes clear, in the contemporary West there is no longer a reliance upon
tradition to legitimate law. As a result, he adds, legal history has lost its function as
an absolute means of testing the national spirit.

Nevertheless, even Hespanha is forced to admit that in the non-West, the situ-
ation is quite different. “In the East, from Iran to Singapore and on to China, the
efforts of liberating legal theory from the alienation of the Western concepts tends
to be entrusted to history and tradition. These two things play an important role in
bringing forth a national character to the law.”15 Indeed, for those who have been
“othered” by the process of Westernization and cultural imperialism, such a task is

13In talking about John Austin, Sir Carleton Kemp Allen observes that “For a systematic expo-
sition of the methods of English jurisprudence, we still have to turn to Austin. Nobody has
replaced him. Austinian jurisprudence … so far maintains its influence that it may still be
described as the characteristic jurisprudence of England”. For the details see his Law in the
Making, at 7.
14Wen-shun Chi, “Liang Shu-ming and Chinese Communism”, in 41 The China Quarterly
(Jan-March, 1970), at 82.
15Antonio Manuel Hespanha, Introduction to History of European Jurisprudence. Here the
quotation is a “restated” one from its Chinese translation because the original Portuguese version is
still unpublished. See 9 Nanjing University Law Review (1998), at 20.
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of critical importance and is in fact unavoidable. Without undertaking this task their
own identity long distorted by Western cultural imperialism and ethnocentrism,
cannot be overcome. J.C. Smith undertook a comparative study of what he
described the “primitive and archaic” with classical Roman and modern Western
laws. From this study he suggests the “primitive and archaic” law is clearly dis-
torted when interpreted and through the technical constructs of modern Western
law. At the same time, however, he argues that the meaning of the legal constructs
of modern Western law in being reduced to mere empirical entities and terms,
similarly distorts their nature.16 For Smith then, there is equivalence here. It is,
however, a false equivalence for the non-West is constantly in the position of
disadvantage. It is in pointing this out that, Liang Shu-ming’s reflections on law
which after such a lengthy period of neglect could be described as being almost
archaeological discoveries prove inspirational.

Fourth, facing the contemporary world, China as a non-Western culture also
shoulders the historical mission of contributing to a better future world. So the issue
is not just about national salvation and the value of its own tradition therein. Rather
Liang shows, China has an historic mission that includes working toward a better
legal future. In this regard China could provide a possibly unique path for others to
follow. Along with Kang You-wei (康有为, 1858–1927),17 Liang yearned for a
better world for all humanity. Therefore, the eternal question posed by Liang and
reformulated by Van Slyke was always to be:

Whether or not Chinese culture had any survival value—and, since Liang consistently
thought in universalistic terms, whether or not its guiding spirit could inspire a world
culture.18

On this point, in the light of a better human existence framed partly by and based
upon better legal rules, as possible alternatives which would be different from the
existing models, Liang Shu-ming informs us about many of our more pressing
contemporary concerns and problems.19

Following the insight on practical reason put forward by Aristotle, Thomas
Aquinas once presented a penetrating view of the world which differentiated
between speculative and practical reason. He said:

A theoretical or speculative inquiry is distinguished from a practical inquiry in that the
former is directed towards discovering the truth of claims considered in themselves. The

16J.C. Smith, “The Unique Nature of the Concepts of Western Law”, in 2, XLVI The Canadian
Bar Review (1968), at 221–222. Also it could be relevant here if we take an observation from the
counterpart’s view by quoting from Professor Thomas A. Metzger. In “Modern Chinese
Utopianism and the Western Concept of the Civil Society”, he pointed out that “To be sure,
especially in Western circles, scholars worry that etic categories imported from a foreign culture
may lead to a distorted view of the native culture, which, some suggest, can be understood only in
emic terms.” At 309.
17Cf., in general, Kung-Chuan Hsiao, A Modern China and A New World.
18Lyman P. Van Slyke, “Liang Shu-ming and the Rural Reconstruction Movement”, in vol. XVIII
Journal of Asian Studies (1959), at 459.
19Cf., the discussion in the last two paragraphs of Chapter XI of the thesis.

xxii Introduction



latter, to the contrary, is directed towards the doing of something. Thus, the purpose of
speculative inquiry is truth, while the purpose of practical inquiry is an action, in the area of
action in our capacity to undertake. The goal of a speculative inquiry is not about deter-
mining means to ends—actions to be undertaken.20

Here I would use this dichotomy to express my own personal concerns. Through
Liang Shu-ming’s eyes, I want to contribute to the process of carrying forward
speculative reason. While this is therefore intended as a contribution to “knowing”
I would also like to link this to practical reason. That is, I also see this work as
contributing not just to a “way of knowing” but also a “way of doing”. Ultimately,
I hope that this will in no small measure help orient the current reconstruction of the
Chinese legal system and culture.

Paradoxically, Liang Shu-ming was not a professional jurist or lawyer, and it also
seems that the legal arena was not his focus of attention. This may partially explain
why his seminal contribution to legal thinking has not been comprehensively
analyzed until now. While writings on his legal thinking have been minimal interest
in him more generally has been great. As will later be shown, both in West and in
China commentary has been numerous. Indeed, since his debut in the early 1920s
until now, with the exception the twenty five-years after 1953 when he disappeared
from the scene in mainland China the writing has been more or less continuous.21

But his concerns and thoughts on legitimacy and the sources of law, as well as on
the letter and spirit of the law, coupled with the history system, authority and reason
of the Chinese legal tradition, contributed much to the survival of this cultural
entity. Thus, while they could hardly be described as an epistemological break-
through the importance of his works to legal construction cannot be underestimated.

Vico once named of Grotius the “jurisconsult of the human race”22 and if I can
use this to authorize my own commentary on China I would propose calling Liang
Shu-ming the “jurisconsult of the Chinese people”. This is because for generations
he has cast a long shadow over law and offered a new kind of jurisprudence which
includes a “knowledge of things divine and human.”23 This work is designed to do

20For details see Thomas Aquinas’ comments on Opuscula (XVI, De Trinitate, 5. I.) in Summa
Theologiae. Here I quoted it from Anthony J. Lisska, Aquinas’ Theory of Natural Law: An
Analytical Reconstruction, at 3. The expressions of “piece of knowing” and “piece of doing” in my
text also are quoted from same source.
21Cf., Okazaki Fumio, “Mr. Liang Shu-ming’s Book Eastern and Western Cultures and Their
Philosophies”, in 2.9 China Studies (May 1922), at 697–701; Frank R. Millican, “Liang
Shou-ming Sees It Through”, in 18.10 The Chinese Recorder (October 1926), at 698–705;
Clarence Burton Day, The Philosophers of China, at 323–327; S.J.O. Briere, Fifty Years of
Chinese Philosophy (1898–1950), at 27 sq., (translated from the French by Laurence G.
Thompson). For the studies on Liang Shu-ming and other New-Confucianists in North America,
cf., Shi Zhong-lian, Studies on Modern New Confucianism in America, in particular, at 77–88.
22Vico, Diritto Universale, 97; Cf. Vico, Autobiografia, ed. B. Croce and F. Nicolini, in Opere, V
(Bari, 1929), 7ff.
23Vico, De studio ratione, Opere, I, 101, and Diritto Universale, 5. This and the footnote above
are quoted from Donald R. Kelly, The Human Measure: Social Thought in the Western Legal
Tradition, at 236.
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little more than justify this assertion by an extensive elaboration of Liang
Shu-ming’s legal scholarship and, in so doing, analysis his place in Chinese
thought.

What Is the New-Confucianism ?

In “Human Purpose and Natural Law”, Fuller points out:

It is difficult to achieve effective communication in any discussion of a term that bears as
many meanings as does ‘natural law’. An adequate semantic analysis of this term would not
only have to discriminate among such distinct meanings as can be discerned, but would also
have to undertake something much more difficult, that is, to trace the complicated over-
lapping among these meanings that make them appear to have some sort of family
resemblance.24

I would like to suggest that the same thing could be said of Confucianism. Just
as the terminology of “natural law” has many meanings so too does
“Confucianism” or “New-Confucianism”. Indeed, they have many overlapping
implications in the context of non-romantic cultural tension in contemporary China.
They may be many things to many people.25 Speaking generally, the term
“New-Confucianism”, as synthesized by Yu Ying-shi (余英时),26 is used in at least
three different ways.

First, and in the broadest sense, it refers to a strand of academic scholarship. As a
phenomenon of thought in twentieth-century China, it consists of Chinese aca-
demics who conduct research on Confucianism as part of their career. They regard
it with sympathy rather than as a cultural iconoclasm. Second, somewhat more
narrowly, it refers to those who are attracted to Confucianism. These people have
been involved in the development of new philosophical insights about
Confucianism. Among these scholars are Xiong Shi-li (熊十力, 1885–1968),
Zhang Jun-mai (Carson Chang, 张君劢, 1887–1969), Feng You-lan (冯友兰,
1895–1990), and He lin (贺麟, 1902–1987). Ironically, Yu questioned whether or
not Liang Shu-ming could be so classified given his own commitment to Buddhism.
Even Qian Mu (钱穆, 1895–1990), Yu’s mentor and one of the best-known
defenders of Confucianism, was part of this group according to Yu. Third, and in
the narrowest sense, “New-Confucianism” means the learning and scholarly
attachments stemming from Xiong Shi-li and carried on by his disciples and

24Lon L. Fuller, “Human Purpose and Natural Law”, in 58 Journal of Philosophy (1956), at 679.
25On the New-Confucianism as an intellectual discipline and tradition in modern China, cf., in
general, Zheng Jia-dong, Introduction to the Modern New-Confucianism; Song Zhong-fu et al,
Confucianism in Modern China; Fang Ke-li and Li Jing-quan, “Forewords” of The Biographical
Studies on Modern New-Confucianists, at 3–52 .
26For details see Yu Ying-shi, “Qian Mu and New-Confucianism”, in his Qian Mu and Chinese
Culture, at 53–55.
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followers. As Hao Chang notes the importance of Xiong cannot be underestimated
because he

…was more influential than any other of the first generation of New Confucianists in
shaping the minds of those active in the post-1949 intellectual scene…

and his philosophical writings

…may be seen as the single most important spiritual link between the early New
Confucianists and those still active today in Hong Kong and Taiwan.27

For Yu Ying-shi “New Confucianism” is only to this third group of scholars.28

In contrast, I would argue that all those who take Confucianism as the compass
orientating their vocation could be regarded as New-Confucianists. To them,
Confucianism is the main spiritual source of meaning to supply a definitive solution
to “the problems of China”. One must be broader in definition for even Hao Cheng
acknowledged that the eternal “problems of life” even when reinterpreted through
the Chinese intellectual heritage have to accommodate modern Western values such
as democracy and science.29

Hence, not only Xiong Shi-li and his followers, but also the second and even
some of the first group, could be included in the New-Confucianism school. This
inclusive approach is consistent with the syncretic tradition of Confucianism, which
has itself blended elements of Taoism and Buddhism over the centuries into its own
forms. Indeed so syncretic has this tradition been that “to trace the complicated
overlapping gives them a kind of family resemblance”.

Even those who take Confucianism as their spiritual compass, it does not imply
that other traditions have nothing to offer. On the contrary, their spiritual compass
points in a certain direction but, along the way they also encompass other schools of
thought. In this locus modernus of cultural blending, one may say,
New-Confucianists can be described as involving those committed to traditional
Chinese values and thoughts, but who also want to integrate this with other sources
to develop a means to cope with the problems of both China and life since late last
century. I will therefore concentrate on those meanings and arguments which have
seemed to me to be of most importance to the analysis of my subject.

An Accumulated Wisdom

The writings on Liang Shu-ming and the interpretations of his thought are as
kaleidoscopic as his own work. Numerous scholars, Western and Eastern, have
contributed to this exposition for many years, although from widely different per-
spectives. On the one hand, many commentators have dealt with him in terms of a

27Hao Chang, op. cit., at 284.
28See Yu Ying-shi, op. cit.
29Hao Chang, op. cit., at 279.
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die-hard who intended to turn back the clock of time or something to that effect.30

Chow Tse-tsung claimed, for instance, that

Liang Shu-ming’s theory was essentially a reaction to the new thought of the May Fourth
period. In spite of advocating the acceptance of certain aspects of Western civilization in
these lectures (he refers to Eastern and Western Cultures and Their Philosophies), he later
rejected other Western ideas including both democracy and socialism. In his defense of
Confucianism and traditional civilisation, he actually deprecated Western learning and
advocated in effect a sort of “Eastward Ho!” 31

On the other hand, however, other observers have regarded him as a pioneer
of New-Confucianism in terms of a “cultural conservationist”32, or even a
“reformer”33, or “liberal”34. As a matter of fact, Liang Shu-ming was widely called
“the last Confucian”, the same as Lin Mou-sheng described Kang You-wei35. Some
have found his ideas hopelessly contradictory, but their argumentation itself could
yet be ignoratio elenchi, whilst others have claimed that in his works are the key
that unlocks all mysteries.

There are, however, some serious doubts to be raised about examining his work
on law. Much of it has been lost.36 A possible explanation for the ignorance about
his legal scholarship for such a long period could be that while he was well-known
as a Confucian philosopher, his writings on law were significantly fewer and
scattered among his philosophical and cultural works, and therefore, were over-
shadowed by his commitment to Confucianism. On the other hand, the narrow and
formalist bias in the works of Chinese language pronounced by lawyers also
contributed to this disregard of Liang’s work. In China, the “Black-letter Law”
tradition has produced a narrow isolated and isolating mentality. The historical and

30A personal incident Liang Shu-ming encountered was illustrative of this point. In the summer of
1929, Liang lodged temporarily at Tsinghua (清华) University campus to concentrate on writing
his The Future of Chinese People. One day, when he went back to his house after a walk, he saw
three students passing in front of his house. One of them pointed her finger at the door of his
house: “There is a Mr. Backward who wants to reverse the trend of history.” The second
responded that “Where does he intend to go?” The third said “India possibly”. Liang told us he
also fell into laughter following after their hearty laugh. For a detailed narrative see his
“Preamble” (1941), 6: 118.
31Chow Tse-tsung, The May Fourth Movement: Intellectual Revolution in Modern China, at 330.
32Guy A. Alitto, “The Conservative as Sage: Liang Shu-ming”, in Charlotte Furth, op. cit., at 213–
241.
33Harry J. Lamley, Liang Shu-ming: The Thought and Action of a Reformer. While Kung-Chuan
Hsiao repeated that Liang Shu-ming was “leader of the Rural Reconstruction movement and a
reformer in his own right” he voiced Liang was “one of the staunchest defenders of Chinese
culture”, in Hsiao, A Modern China and A New World, at 123, 219.
34See Guy S. Alitto, The Last Confucian, op. cit., footnote 3 at 182, no.19 at 198, 279, 310.
35Lin Mou-sheng, Men and Ideas: An Informal History of Chinese Political Thought, at 215ff.
36The only previous treatise about his legal learning was “The Chinese Philosophy of Life and
Legal Reality: Liang Shu-ming’s Case”, which I presented to the Conference on Law and Chinese
Outside China, Faculty of Law, Australian National University, Canberra, Australia, 7–9 July,
1998. The revised version of this paper was published in 6 Beijing University Law Journal (1998),
at 17–29.
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